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JAG JOURNAL DISTRIBUTION 


During recent weeks in implementation of 
“OPERATION SCRAP” the distribution of the 
JAG JOURNAL has been under study and re- 
vision. This was necessary because over the 
years, it had grown “just like Topsy” to fairly 
unmanageable proportions. As a result, there 
were undesirable duplications and, worse, lam- 
entable omissions in our distribution list. 

Obviously, in any distribution this large— 
over 9,000 copies of each issue—a certain mar- 
gin of error is to be expected. It is our desire to 
keep the margin for the JOURNAL as small as 
humanly possible. 

In our attempt to increase the efficiency of this 
operation, we will in the future adhere more 
closely to the Standard Navy Distribution List 
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(SNDL) for both address of the command and 
the quantity of publications to be sent. It is felt 
that only by standardizing in this manner can 
the greatest number of commands be reached 
and maximum efficiency achieved. As a conse- 
quence of this change, a command may receive 
more or fewer copies of the JOURNAL than 
previously. Should this work a severe hardship 
on your command, please write to the JAG 
JOURNAL, sending the mailing label from the 
envelope in which you receive the JOURNAL. 
Every effort will be made to supply every com- 
mand with the number of copies it desires. 

We trust this transition will be painless. 
Should there be any difficulties or problems in 
your case, please write to the editor. 


COUNSEL FOR PHYSICAL EVALUATION 
BOARDS: DUTIES AND RESPONSIBILITIES 


CAPTAIN B. RAYMOND PERKINS, USNR* 


In view of the many important findings which must be reached by a 
physical evaluation board, it is essential that the counsel for such a 
board have a clear understanding of his duties and how most effectively 
to carry them out. Captain Perkins provides assistance in this regard 
by ilustrating various situations where strong, affirmative action by 
the counsel for the board is called for. He also urges cooperation be- 
tween counsel for the board and other agencies as a means of obtaining 
amore detailed account of the incurrence of a disability without dupli- 
cation of investigative effort. 


‘= THE CAREER Compensation Act 
of 1949 a member of the armed forces who is 
found to be unfit to perform the duties of his 
office by reason of physical disability may be 
entitled to disability retirement or separation 
with severance pay. A comprehensive system 
for the evaluation of physical disabilities has 
been established within the Department of the 
Navy. It is designed to ensure that all person- 
nel who suffer disability while entitled to basic 
pay shall be fairly and impartially evaluated. 
The cost of providing the extensive benefits of 
the Act to the large numbers of personnel who 
become entitled to them each year is substan- 
tial.2. Thus, it is not surprising to find that the 
Act includes the following provision: 


Each member of the armed forces who incurs a physi- 
cal disability that, in the determination of the Secre- 
tary concerned ... resulted from his intentional 
misconduct or willful neglect or was incurred during 
a period of unauthorized absence, shall be separated 
from his armed force without entitlement to any 
benefits under this chapter.’ 


This is not considered to be a punitive provision, 
but merely an exclusion of those who incur disa- 


*Captain Perkins is currently the Director of the Civil Law Division in 

the Office of the Judge Advocate General. He is a graduate of 
Western Michigan University and the University of Maryland Law 
School. He is admitted to practice before the Court of Appeals of 
Maryland and the U.S. Court of Military Appeals. He is a member 
of the American Bar Association, the ABA Criminal Law Section, 
the Judge Advocates Association and is an associate member of 
the National Council of Juvenile Court Judges. 


1. 10 U.S.C. 1201-1221. 

2. In the latter half of calendar year 1964, 2,408 members of the 
U.S. Navy and Marine Corps (on active duty) were referred 
for physical evaluation. Of these, 30 were permanently retired, 
1,201 were temporarily retired, 606 were separated with sever- 
ance pay, 217 were discharged without bencfits and 354 were 
returned to duty. (Invalidings and Aptitude Board Discharges, 
“Navy and Marine Corps: 1946, BUMED—48, 3-64 and 4-64.) 

- 10 U.S.C. 1207. 
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bility under the specified circumstances from 
the benefits of the Act. 

Pursuant to the authority contained in 10 
U.S.C. 1216, the Secretary of the Navy has pre- 
scribed regulations for carrying out the provi- 
sions of this statute. These are set forth in the 
Disability Separation Manual, 1963 (DSM). A 
perusal of the regulations will reveal that a 
Physical Evaluation Board (PEB) is required 
to recommend findings as to the following 
issues: 

(1) Whether the member is unfit to perform the duties 

of his office because of physical disability; 

(2) Whether the disability was incurred while the 
member was entitled to receive basic pay; 

(3) Whether the disability is due to intentional mis- 
conduct or willful neglect, or incurred during a 
period of unauthorized absence; 

(4) Whether (a) the disability is the proximate re- 

sult of active duty, or 

(b) the disability was incurred in line 
of duty in time of war or national 
emergency,‘ or 

(c) the party has over 8 years’ active 
service; 

(5) If unfit, the combined percentage rating of his 
disability; and 

(6) Whether the disability is or may be permanent. 


The duties and responsibilities of the senior 
member, members, counsel for the board and 
counsel for the party are set forth in detail in 
Chapter 4 of the DSM. Inasmuch as this arti- 
cle is primarily concerned with the responsibili- 
ties of the counsel for the board,° the statement 





4. A National Emergency has existed since 16 Dec 1950. 50 U.S.C. 
App. Proc. No. 2914. As long as that proclamation remains in 
effect, a finding under (a) or (c) is not required in order to 
establish the entitlement of a member to benefits under the Act. 

5. Thompson, Physical Disability Retirements—The Role of Coun- 
sel, JAG J., Feb 1954, p. 3, contains a discussion of the duties of 
counsel for the party. 
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of those responsibilities from DSM paragraph 
0413 follows: 


The officer designated as counsel for the physical 
evaluation board shall, in every case before the board, 
assemble, prepare, and present all available evidence 
which is relevant to the issues to be decided by the 
board. This shall include, but not be limited to, the 
medical records, investigation reports and courts of 
inquiry, and the current disciplinary status of the 
party concerned. He shall examine witnesses who 
appear before the board. In accordance with proce- 
dures prescribed by competent authority, he shall 
secure or request witnesses to appear before the board 
and shall obtain depositions, affidavits, or statements 
which may aid the board in its decision of the issues 
before it. He shall notify the board members, wit- 
nesses, counsel for the party, and reporter of the time 
and place fixed for the hearing to be held. He shall 
insure that the records of the party concerned are 
furnished to the medical witnesses for examination 
prior to the hearing and shall perform such other 
duties as may be required by the senior member of 
the board. It is his specific responsibility to insure 
that the board has before it sufficient information to 
ascertain as accurately as practicable the circum- 
stances in which the party concerned incurred his 
disability, the extent of the disability, and where it 
appears that the disability existed prior to the party’s 
entrance into active service, its extent at the time of 
entrance into active service, and all other pertinent 
circumstances relating to the party’s disability. He 
shall, under the direction of the board be responsible 
for preparation of a complete, fully documented record 
of proceedings and shall, prior to the senior member, 
sign the record of proceedings as an authentication 
of its correctness. The standards of conduct required 
of the counsel for the board shall be the same as pre- 
scribed for counsel for naval courts-martial. (JAG 
Manual sec. 0135b) (Emphasis added.) 


The review of numerous PEB cases involving 
injury due to an accident or an affray indicates 
a need for a greater awareness of the importance 
of the duties and responsibilities of the counsel 
for the board. The circumstances which prompt 
this view are probably due in part to the fact 
that the counsel for the board and the members 
are aware that the JAG Manual, Chapter VIII, 
requires a line of duty-misconduct determina- 
tion in every case of injury (other than by enemy 
action) resulting in physical inability of a mem- 
ber to perform his duties in excess of twenty- 
four hours or where permanent disability may 
result, and, in instances of disease which are at- 
tributable to vicious habits or intemperance. 
The instructions pertaining to the JAG Manual 
investigation and those pertaining to PEB pro- 
ceedings are contained in separate manuals. 
Consequently, the relationship between these 
two fact finding agencies frequently is not fully 
understood. The exact nature of the problem 
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is probably best revealed by an examination of 
some of the situations that have proved trouble- 
some in the past. Examples have been provided 
in order to illustrate the varying needs of each 
particular situation. 

Situation A. No line of duty-misconduct in- 
vestigation was conducted by the man’s com- 
mand until after prompting by superior author- 
ity. In the meantime the PEB completed its 
proceedings, the record was forwarded to PRC, 
the party was transferred to a Naval Hospital 
and, after receiving maximum benefits of hos- 
pitalization, was sent home in an “awaiting 
orders” status. 

Example. The medical report indicated that 
the party was well until he was involved in a 
fight and received a blow to the left eye. Shortly 
thereafter he noted decreased visual acuity in 
that eye. This description of the circumstances 
should have put the counsel for the board on 
notice that the line of duty-misconduct aspect of 
the case was deserving of more than cursory 
consideration. The party demanded a full and 
fair hearing at which he testified as to the nature 
and extent of his disability. The party did not 
volunteer any information relative to the cir- 
cumstances of the incurrence and the counsel 
for the board did not question him. The PEB 
made findings of “in the line of duty, not due to 
own misconduct.” The report of the JAG Man- 
ual investigation was received approximately 
two months later. Its findings were “not in line 
of duty, due to own misconduct.” However, due 
to the belated appointment of the investigation, 
the party was not available and was not accorded 
his rights as such. Consequently, the adverse 
findings could not be approved. 

Situation B. Party sustained accidental in- 
jury which did not immediately result in an in- 
ability to perform his duties for a period in 
excess of twenty-four hours. There was also an 
absence of any circumstance indicating that dis- 
ability benefits might be claimed. No JAG 
Manual investigation was conducted. 

Example. The medical report presented to 
the PEB contained a diagnosis of arthritis of the 
shoulder due to trauma. The medical history 
revealed that twenty-eight months earlier the 
party had been involved in an automobile acci- 
dent. At that time he suffered a dislocation of 
the right shoulder with fracture of the shoulder 
blade. After reduction of the fracture the party 
was placed in a chest cast and returned to duty. 
The ensuing course of out-patient treatment was 
uneventful and no investigation or injury report 
was ever submitted. In the course of events, the 
party requested and received a full and fair 
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hearing before a PEB. The counsel for the 
board did not question the party concerning the 
incurrence of the injury which was the obvious 
cause of his disability. The finding of in line of 
duty-no misconduct rested on presumption only. 

Situation C. Party sustained an injury aboard 
a ship deployed overseas and was evacuated by 
air to the United States for hospitalization prior 
to completion of the JAG Manual investigation. 
(This is a recurring situation that poses many 
difficulties for the officer conducting the JAG 
Manual investigation in the field.) 

Example 1. A crew member of a deployed 
ship was injured while on liberty. The investi- 
gating officer was unable to accord the injured 
man the rights of a party due to latter’s air 
evacuation. The information obtained at the 
locus of the incident indicated the incurrence 
was due to the man’s own misconduct. If the 
investigating officer had utilized the procedure 
outlined in “An Investigative Technique—Hear- 
ing on the Record” by Lieutenant Ronald C. 
Howard, USNR,*° it is quite possible that an 
approved finding of misconduct could have 
resulted. However, the ex parte statement sub- 
mitted by the party, when the record was sub- 
mitted to him pursuant to the provisions of the 
JAG Manual, section 0304d, contained substan- 
tial contentions of such a nature as to require 
further inquiry. Further inquiry being imprac- 
ticable, the record was finally endorsed with a 
finding of “in line of duty, not due to own mis- 
conduct.” After a lengthy course of hospital 
treatment and convalescence, the party ap- 
peared before a Physical Evaluation Board. 
The only evidence presented relative to incur- 
rence was a copy of the JAG en bloc’ showing 
that the ultimate determination, based on the 
JAG Manual investigation, was “in line of duty, 
not due to own misconduct.” The counsel for 
the board did not question the party regarding 
the circumstances of the incurrence. The PEB 
found that the party’s injuries were incurred in 
line of duty, not due to own misconduct. Thus 
the procedural defects of the JAG Manual in- 
vestigation were allowed to control the deter- 
mination by the PEB. On the other hand, if 
counsel for the board had obtained the record 
of the JAG Manual investigation and placed 





6. 16 JAG J. 41 (Mar-Apr 1962). 

7. A French phrase meaning in one piece instead of in separate 
sections (Webster’s International Dictionary, Second Edition). 
As used in this instance it refers to a document prepared in the 
Investigations Division that lists all those cases by name of 
individual member in which a finding of “in line of duty, not 
due to own misconduct” has been approved upon review of the 
investigative report in the Office of the Judge Advocate General. 
It does not contain any statement of the facts or the basis for 
the determination. 


various items contained therein in evidence at 
the PEB, the party would have been obliged to 
rebut that evidence while subject to the hazards 
of cross-examination. 

Example 2. A member assigned to an over- 
seas base was injured by the discharge of his 
rifle. The member was available to the investi- 
gating officer at the overseas base for only a brief 
period prior to his evacuation to the United 
States. The investigating officer was of the 
opinion that the member’s injuries were incurred 
as a result of his own misconduct. At a full 
and fair hearing before the PEB a previously 
prepared statement by the member was placed 
in evidence by his counsel. The circumstances 
of the wounding as related in the statement 
clearly negated any intentional misconduct or 
willful neglect. Counsel for the board did not 
question the party and the PEB found “no mis- 
conduct.” The JAG Manual investigation con- 
tained a report of the explanation given by the 
party at the time of his admission to the hospital 
on the date of the accident and also a signed 
statement given by the party nine days later. 
During the course of review, it was discovered 
that there was a variance between these two 
accounts and that both of them differed from the 
statement which the party submitted to the 
PEB. Whether the earlier statements were 
available to the counsel for the board at the time 
of the PEB proceedings is not known. They 
were obtainable. As counsel for the board did 
not cross-examine the party regarding the cir- 
cumstances of the incurrence, the latter was not 
required to reconcile the discrepancies among 
his three statements. 

Situation D. A JAG Manual investigation 
was promptly appointed to inquire into the cir- 
cumstances surrounding the injury of a member 
of the naval service. The investigating officer 
succeeded in collecting evidence indicating that 
the injury was incurred not in line of duty, due 
to own misconduct and a copy of the report, con- 
taining findings to that effect was made available 
tothe PEB. The PEB, in reliance upon the find- 
ings by the investigating officer also made find- 
ings that the injury was due to the member’s 
own misconduct, but the report and enclosures 
thereto were never placed in evidence during the 
PEB proceedings. During the course of the re- 
view it was determined that the member had not 
been accorded all the rights of a party during the 
JAG Manual investigation and the finding of 
“due to own misconduct” was disapproved. 

Example. An example of this situation was 
considered by the Judge Advocate General with 
the result indicated by the following: 
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Determinations to be based on evidence adduced in 
hearing. The record of proceedings of the Physical 
Evaluation Board did not contain sufficient evidence 
upon which to base a determination that the member’s 
disability was the result of his intentional misconduct 
or willful neglect ... It is a general rule of ad- 
ministrative law that a determination made pursuant 
to a hearing, without support in the evidence intro- 
duced at the hearing, is beyond administrative powers, 
is arbitrary and void and lack of formal proof at the 
hearing essential to sustain a determination cannot 
be legally supplied by indulging a presumption that 
the determination is otherwise supported by evidence 
required by regulation to be obtained and considered 
by an administrative body. It therefore follows that 
even though the investigation was required and con- 
ducted for the express purpose of making findings as 
to misconduct, it may not be used as the basis for a 
determination in this case unless it was formally intro- 
duced in a full and fair hearing. To hold otherwise 
would be untenable as it would allow determinations 
outside the scope of a full hearing without the mem- 
ber’s knowledge and consent... (Emphasis 
added.) 


Numerous other situations and examples could 
be cited, but it is believed that those listed above 
will be sufficient to serve the objectives of this 
article, namely: 


To impress counsel for the board with the scope and 
importance of their responsibilities, 


To suggest various procedures that may be emvioyed 
by counsel for the board in the performance of their 
duties, and 


To point out various areas where increased coopera- 
tion between various functionaries and the counsel 
for the board will serve to protect the legitimate in- 
terests of the Government. 


The benefits of Title IV of the Career Com- 
pensation Act of 1949 ° as amended, are avail- 
able to a member of the armed forces only after 
his entitlement has been established by proof of 
certain factual prerequisites. In supplying 
this proof the member is aided by certain pre- 
sumptions. In the ubsence of clear and con- 
vincing evidence to the contrary, it is presumed 
that any increase during active service in the 
degree of pre-service disability is due to aggra- 
vation and that anv ‘isease or injury is incurred 
in the line of duty, not due to own misconduct.” 
These and other pro visions of the DSM are de- 
signed to ensure that the member will be fairly 
and equitably treated. However, to afford him 
fair and equitable treatment does not require 
that the Governmental interest languish by de- 


8. JAG:III:7:PLA:ew of 21 April 1953; cf. JAG:III:7:PLA:mh of 
12 Mar 1954 and JAG:II:7:REL:be of 14 May 1954. 

- Supra note 1, 

- Disability Separation Manual, NavExos P-1990, pars. 0218(b) 
and 0228, 
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fault. It is the responsibility of the counsel for 
the board to present sufficient evidence to the 
PEB to permit it to make an objective deter- 
mination as to the member’s entitlement. 
Without such evidence there is nought to pro- 
tect the U.S. Government from assuming an 
unwarranted responsibility for payment of disa- 
bility and retirement benefits. The task may 
be made easier if there has been a thorough JAG 
Manual investigation of the circumstances sur- 
rounding the incurrence of the disability. 
However, this responsibility is not reduced by 
the fact that such an investigation has been 
made or by the findings of that investigation, 
regardless of what those findings may be. 

The concluding portion of this article will 
pertain to various techniques which may be uti- 
lized by counsel for the board in gathering and 
presenting evidence toa PEB. Wherever it will 
be advantageous to do so, the discussion will be 
related to the situations and examples previ- 
ously given. 

Generally speaking, whenever the informa- 
tion contained in the medical report indicates 
that the member’s disability was due to an 
affray, accidental injury, vicious habits, or in- 
temperance, there is a need to collect all the 
reasonably available evidence pertaining to the 
incurrence of that disability. If a copy of the 
JAG Manual investigation is included with docu- 
ments made available to the counsel for the 
board, he should review it to ascertain what 
questions should be addressed to the party dur- 
ing the PEB proceedings. If no copy of the 
JAG Manual investigation is provided, the coun- 
sel for the board should request a copy by mes- 
sage. It is recommended that the message be 
addressed for action to the command to which 
the party was assigned at the time of the inci- 
dent giving rise to the disability and for in- 
formation to the GCM authority, the Judge 
Advocate General and the naval hospital which 
initially treated the party (if other than the 
hospital at which the Medical Board was con- 
vened.) The message should request a copy of 
the report of investigation, or, in the absence of 
a completed investigation, copies of signed state- 
ments by witnesses, other documentary evidence 
and photographs. In circumstances such as 
those described in Situation B., above, the mes- 
sage should request a copy of any investigation 
that may have been made by the provost mar- 
shal, security officer or civil police. 

Evidence relative to incurrence serves a two- 
fold purpose. The first and obvious use is as 
evidence at the PEB hearing. The second is to 
provide counsel for the board with the back- 


ground knowledge essential to the preparation 
of questions to be addressed to the party. As 
a general rule, the effectiveness of an examina- 
tion, or cross-examination, is directly propor- 
tional to the amount of information available at 
the time the questions are propounded. How- 
ever, even though only minimal information, or 
none at all, is available, the party should be 
called upon to provide an explanation of the 
circumstances which gave rise to his disability 
whenever it appears that it was the result of an 
affray, accident, vicious habits or intemper- 
ance.!? 

Both of the examples used to illustrate Situa- 
tion C., above, afford counsel for the board a 
variety of opportunities to display his ingenuity. 
The inability of the Judge Advocate General to 
approve the misconduct findings by an investi- 
gating officer due to procedural deficiencies dur- 
ing the course of an investigation should not 
be permitted to control the outcome at the PEB. 
Instead, the PEB may and should include in its 
record of proceedings all relevant evidence from 
the JAG Manual investigation and any supple- 
mentary evidence available in order that the 
issue of misconduct may be determined by the 
PEB.* In the event this prompts the party 
to testify as to his version of the incident, the 
counsel for the board should be prepared to 
initiate cross-examination developed on the 
basis of a previously prepared analysis of the 
investigative report. This cross-examination 
should most certainly call upon the party to ex- 
plain any discrepancies between his previous 
statements and his testimony before the PEB. 

It is also the responsibility of counsel for the 
board to ensure that the exhibits he has placed 
in the evidence at the PEB hearing are clearly 
identified in the record. The summary sheet of 
11. DSM par. 0429 authorizes the board to call the party as a wit- 

ness. This authority may be exercised for the PEB by the board 
12. es is reported in JAG SYNOP 1010 in which the party 

was questioned by PEB regarding ‘incurrence of his disability. 

Counse! for the party objected on the ground that the compulsory 

obtaining of such information from the party while he was under 


oath “is contrary to the apparent intent of 1955 NS MCM, Sec- 
tions 0913c and 0306." (Those sections contained references to 





10 U.S.C. 1213, infra note 13.) It was there held that the con- 


siderations concerning written statements differ from those con- 
cerning testimony under oath at a hearing, that the objection by 
counsel was properly overruled and that the proceedings of the 
PEB were legal. (JAG:III:7:PLA:mm, Index No. 7214, ap- 
proved by the Secreiary of the Navy 1 April 1954.) 

13. But see JAG Manual, sec. 0306 for an exception. 10 U.S.C. 1219, 
referred to therein, provides that no person in the Armed Forces 
may be required to sign a statement of any nature relating to 
the origin, incurrence, or aggravation of any disease or injury 
he may heve and that any such statement is of no force and 
effect. A declaration in the form specified in JAG Manual, sec. 
110le is conclusive evidence of compliance with the statute and 
any subsequent statement by the member may be considered by a 
PEB. 


a Record of Proceedings of a Physical Evalua- 
tion Board contains this pre-printed text: 
The counsel for the board stated that he 
desired to call witnesses and offered to the board for 
its consideration the following papers which are ap- 
pended marked a 


It frequently happens that the only description 
in the final blank consists of words and figures, 
such as “1 through 11,” and the papers included 
with the record do not include any correspond- 
ing marks. It is recommended that the record 
be made to include a list of exhibits which pro- 
vides a description of the document in addition 
to the assigned number. 

Clearly there is room for increased coopera- 
tion between various functionaries to the end 
that the PEB will receive all the essential evi- 
dence pertaining to the incurrence of the dis- 
ability without a duplication of previous effort. 
In most instances the location of the PEB is 
other than that at which the party was injured. 
The witnesses are not physically present. Ifthe 
counsel for the board must resort to a lengthy 
exchange of correspondence with the command 
before he can obtain the necessary evidence, it 
is to be anticipated that he may feel inclined to 
“skip it” when possible to do so. On the other 
hand, it seems clear that the commanding officer, 
medical officer and investigating officer of the 
ship or station to which the party was attached 
at the time of injury might well anticipate the 
eventual needs of the PEB. They might also 
anticipate that the PEB, in some instances, will 
hold its hearings before the report of the JAG 
Manual investigation arrives at the Office of the 
Judge Advocate General. In those instances in 
which the medical officer receives a copy of the 
investigative report, it should be forwarded with 
the other records that are ultimately delivered 
to the PEB. At all events, the convening au- 
thority should be prepared to forward a prop- 
erly authenticated copy of the report upon 
receipt of a request from the counsel for the 
board. A modicum of cooperation in this area 
will serve to substantially reduce the time and 
effort that might otherwise be required of the 
counsel for the board to obtain the necessary 
evidence. 

Whether a failure to collect and consider the 
facts pertaining to the incurrence of a disability 
is due to an erroneous assumption that a PEB 
may rely upon the determinations of the JAG 
Manual investigation or is prompted by a sym- 
pathetic consideration for the interests of the 
party, it is contrary to both the law and the 

(Continued on page 90) 








14. NAVEXOS 3333 (10-56), p. 1. 
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GRATUITIES—TO ACCEPT 
OR NOT TO ACCEPT 


COMMANDER WILLIAM E. NEELY, USN* 


If the present regulations governing acceptance of gratuities by 
naval personnel do not constitute an absolute prohibition, what are the 


permissible limits? 


Commander Neely examines the historical back- 


ground of the present directives which attempt to establish a basic 
standard of ethical conduct, sets forth pertinent portions of the cur- 


rent regulations and discusses their legal interpretations. 


He pro- 


vides assistance by discussing acceptable and prohibited courses of 


conduct. 


“And thou shalt take no gift: for the gift blindeth 
the wise, and pervereth the words of the righteous.” 
(Exodus 23: 8) 


“Gifts break rocks.” (Cervantes, Don Quixote) 


“Gifts persuade the gods, gifts persuade noble kings.” 
(Plato, De Republica) 


“Independence is of more value than any gift; and to 
receive gifts is to lose it—Men most commonly seek 


to oblige thee only that they may engage thee to serve 
them.” (Saadi). 


INTRODUCTION 


ROM THE DAYS of the Scriptures to the 

era of the Great Society, the acceptance of 
gifts and favors by public officials from those 
seeking to transact business with the govern- 
ment has been a matter of varying concern. At 
times the practice has been condoned and re- 
garded with public indifference. Generally, 
however, it has been condemned as bad in princi- 
ple and potentially corruptive in influence. For 
more than a century, in the United States, it 
has been a subject of governmental regulation. 
It has generally been believed not to be a prob- 
lem satisfactorily susceptible of rigid statutory 
control. It is, of course, distinguishable from 
bribery, which contemplates a corrupt under- 
standing and a bargained-for exchange. In fact, 
ironically, the vice of the giving and receiving 
may arise from mutually innocent motives on 
the part of both the donor and donee. For ex- 
ample, a contracting officer accepts a gift from 
one seeking a government contract. There is 
no discussion of a contract and none is awarded 


*Commander William E. Neely, USN, is now serving as Head, 
Finance Branch, Administrative Law Division, Office of the Judge 
Advocate General. He holds the B.A. and LL.B. Degrees from 
West Virginia University and is a graduate of the Army Judge 
Advocate General’s School (Advanced Course). He is a member 
of the West Virginia, District of Columbia and American Samoa 
Bars and has been admitted to practice before the Court of Military 
Appeals and the U.S. Supreme Court. 
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the contractor. The apparent impropriety is 
engendered by the donee’s official status and 
springs from the ambiguous position in which 
he allows himself to be placed. 

In recent years the term “gratuity” has gen- 
erally been applied to the emolument passing 
from the private donor to the public official 
donee.: The giving and receiving of gratuities 
is one aspect of the more comprehensive subject 
matter, in the governmental mores, currently 
so much publicized under the categorical appel- 
lation “conflict of interest.”? “Gratuities” is 
not a new subject to naval personnel but is in 
an area which recently has been redefined, with- 
in the Department of Defense, in italicized char- 
acters for all under the aegis of that department 
toread. Hence this article, addressed primarily 
to the problem involved in the acceptance of 


gratuities by naval personnel, military and 
civilian. 


HISTORY AND BACKGROUND OF PRESENT 
GRATUITIES DIRECTIVES 


A provision relating to the acceptance of gra- 
tuities by naval personnel from government con- 
tractors has been included in U.S. Navy Regu- 
lations, beginning with the 1865 edition of that 
sea service “bible.” The injunction now ap- 


pears, in essentialy its original form, as Article 
1257, as follows: 


1. The terms “gift” or “present” are usually applied, in standards 
of conduct regulations, to emoluments passing from subordinates 
to superiors, e.g., Article 1258, Navy Regulations; DOD Direc- 
tive 5500.7 of May 17, 1963. 

2. For a discussion of the “conflict of interest” area and of the 
place occupied by “gratuities” in that context see Conflict of 
Interest and Federal Service, a study prepared by the Associa- 
tion of the Bar of the City of New York Special Committee on 
the Federal Conflict of Interest Laws, Harvard University Press 
(1960) ; see also Manning, The Purity Potlatch: An Essay on 
Conflicts of Interest, American Government, and Moral Escala- 
tion, 24 Fed. B.J. 239 (1964). 








Gratuities from Contractors. Except as authorized 
by the Secretary of the Navy, no person in the naval 
service on active service and no civilian employee of 
the Naval Establishment shall take or receive, di- 
rectly or indirectly, any emolument of gratuity from 
any contractor or other person engaged in furnishing 
supplies to the United States for the use of the Naval 
Establishment .. .* 


Although Article 1257 is sweepingly prohibi- 
tory, in that it applies to all naval personnel on 
active duty, to all civilian employees of the Naval 
Establishment and to any contractor or other 
person engaged in furnishing supplies to the 
United States for the use of the Naval Establish- 
ment, it would nevertheless permit the Secre- 
tary of the Navy, in his discretion, to relax the 
prohibition, if justified by the facts of a given 
situation. It would apply to any gratuity, re- 
gardless of type or value. It would apply, how- 
ever, only if the donor is furnishing “supplies” 
(apparently “hardware’”’) and probably would 
not apply if the donor is engaged exclusively in 
furnishing professional services. The records 
fail to disclose any inclination on the part of 
naval personnel or civilian employees to petition 
the Secretary for relaxation of the restriction 
contained in this Article. In fact, there is an 
almost total absence of comment, of record, upon 
the provision. In any event, as will be indicated 
hereinafter, Article 1257 seems to have been 
rendered largely academic by the more recent 
promulgation of detailed regulations on the sub- 
ject of gratuities, which seem to have preempted 
the field. 

From time to time, prior to the promulgation 
of directives currently in effect, policy state- 
ments have been issued by the Secretary of the 
Navy and by heads of various offices, bureaus 
and agencies of the Department of the Navy, 
containing a provision relating to the subject 
of gratuities. For example, SecNav Instruction 
5371.1A of September 29, 1955, “Standards of 
Conduct for all personnel having business with 
representatives of industry,” provided, in perti- 
nent part: 


No person shall allow himself to be placed in a posi- 
tion where a conflict of interests might arise, or might 
justifiably be suspected, by reason of the acceptance 
of entertainment, gifts or favors of any kind or by 
any other action which would result in financial profit 
to himself or which could influence or be interpreted 
as influencing the strict impartiality that must prevail 
in all business relationships where the public interest 
is involved. 


The 1955 instruction, like most Navy-origi- 
nated policy statements regarding gratuities, 
3. United States Navy Regulations, 1948. 
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did not refer to Article 1257, Navy Regulations. 
It may be noted that the instruction placed pri- 
mary responsibility on the individual to decide, 
in a particular case, whether he could properly 
accept a gratuity, under the guidelines therein 
supplied. 

In 1960, a distinguished committee of the 
Association of the Bar of the City of New York 
published the findings and recommendations of 
its comprehensive investigation into the Federal 
conflict of interest field, including a review of 
the gratuities problem. The report digested the 
Federal agencies’ gratuities regulations then in 
effect, presented a philosophical discussion of 
the subject and recommended Federal gratuities 
legislation, touching both donor and donee, and 
providing for administrative, civil and criminal 
action against offenders.‘ In justification of the 
proposed legislation the committee observed: 


The regulations of most agencies contain provisions 
relating to the question of gifts, but there has been 
nothing in the general conflict of interest statutes on 
the matter. Because the problem is widespread, in- 
deed universal, gifts are an appropriate topic for 
legislative treatment. 

Manifestly some gifts to officials, such as family gifts, 
are of a personal nature and unobjectionable. The 
problem is how to distinguish gifts that may be dan- 
gerous from those that are not. The new statute es- 
tablishes two basic criteria: One is quite concrete, and 
applicable to regular government employees only; the 
other is a broad criterion applying to all government 
employees. 

An important factor that may taint a gift to an official 
is the relationship of the donor to the official’s agency. 
Section 6 of the new statute prohibits gifts, favors, or 
gratuities to a regular government employee where the 
employee has reason to believe that the donor has a 
business relationship with the official’s agency, or is 
seeking one, or where the donor has interests that may 


4. §6. Gifts. 

(a) GENERAL RULE FOR ALL EMPLOYEES.—No Govern- 
ment employee shall receive, accept, take, seek, or solicit, directly 
or indirectly, any thing of economic value as a gift, gratuity, or 
favor from any person if such Government employee has reason 
to believe the donor would not give the gift, gratuity, or favor 
but for such employee’s office or position within the Government. 

(b) ADDITIONAL GENERAL RULE FOR REGULAR EM- 
PLOYEES.—No regular Government employee shall receive, 
accept, take, seek, or solicit, directly or indirectly, any thing of 
economic value as a gift, gratuity, or favor from any person, or 
from any officer or director of such person, if such regular Gov- 
ernment employee has reason to believe such person— 

(1) has or is seeking to obtain contractural or other business or 
financial relationships with such employee’s agency; or 
conducts operations or activities which are regulated by 
such employee’s agency; or 
has interests which may be substantially affected by such 
employee’s performance or nonperformance of official duty. 

(c) PERMITTED EXCEPTIONS.—Exceptions to subsections 
(a) and (b) may be made by regulations issued pursuant to sec- 
tion 10 in situations where the circumstances do not lead to the in- 
ference that the official judgment or action of the Government 
employee receiving, directly or indirectly, the gift, gratuity, or 
favor was intended to be influenced thereby. 





(2) 
(3) 
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be substantially affected by the official’s performance 
or nonperformance of his duty. For most agencies and 
in most situations these three objective standards de- 
fine with reasonable particularity the area of sensitive 
donors. 

In certain other situations, however, an additional 
standard of judgment is required. Some officials like 
top staff assistants to executives have essentially rov- 
ing commissions; they have a broad range of functions 
and no direct operating responsibility to any agency. 
In such a situation it is difficult to apply the sensitive 
donor standards just listed. The statute therefore sets 
an additional standard. No official may accept any 
gift that he has reason to believe would not have been 
given “but for” his office or position in the government. 
This second broad criterion, forbidding gifts directly 
linked to the official’s office-holding, applies to all gov- 
ernment employees. The first criterion, based on a 
sensitive relationship between the donor and the em- 
ployee’s agency, cannot be applied as a practical matter 
to the intermittent consultant or expert... 


The committee’s report was widely acclaimed 
as a scholarly analysis of the entire conflict of 
interest problem. Much of the committee’s rec- 
ommended legislation in the area was enacted in 
1962 as an amendment to chapter 11 of Title 18, 
U.S. Code, relating to bribery, graft and conflict 
of interest.’ The proposed section concerning 
gratuities, mentioned above, was not included in 
the enactment, however, and has not since been 
enacted as legislation. No doubt, however, the 
philosophy expressed in the proposal has had an 
impact upon regulations subsequently promul- 
gated. 

The Department of Defense, on July 15, 1961, 
issued a comprehensive directive prescribing 
“standards of conduct, relating to possible con- 
flict between interests and official duties, re- 
quired of all military and civilian DOD person- 
nel, regardless of assignment.” (DOD Direc- 
tive 5500.7, Standards of Conduct). The direc- 
tive contained a paragraph, relating to gratui- 
ties, which provided: 

DoD personnel will not accept any favor, gratuity, or 

entertainment directly or indirectly, from any person, 

firm, corporation, or other entity which has engaged, is 
engaged, or is endeavoring to engage in procurement 
activities or business transactions of any sort with any 
agency of the DoD, where such favor, gratuity, or en- 
tertainment might affect, or might reasonably be in- 
terpreted as affecting, the impartiality of such per- 
sonnel. If they believe that an offer of a favor, 
gratuity, or entertainment may constitute attempted 
bribery, they will promptly report the offer to their 
immediate superior, who, if he believes the offer may 
constitute an attempted bribe, will report it promptly, 





5. Act of October 23, 1962, an Act to strengthen the criminal laws 
relating to bribery, graft, and conflicts of interest, and for other 
purposes, 76 Stat. 1119, now codified as a part of Chapter 11, 
Title 18, United States Code. 
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pursuant to departmental procedures. Any question 
or doubt on the part of the immediate superior will be 
resolved in favor of reporting the matter. 


DOD Directive 5500.7 authorized the military 
departments to issue regulations implementing 
its provisions. The Department of the Navy, 
accordingly, promulgated the directive as an en- 
closure to SecNav Instruction 5370.2 of July 25, 
1961, but without elaboration upon the section 
dealing with gratuities. 

On May 17, 1963, the Department of Defense 
issued a revision of DOD Directive 5500.7, which 
contained an amended version of the paragraph 
concerning gratuities, providing: 


DoD personnel will not accept any favor, gratuity, or 
entertainment directly or indirectly, from any person, 
firm, corporation, or other entity which has engaged, 
is engaged, or is endeavoring to engage in procure- 
ment activities or business transactions of any sort 
with any agency of the DoD, where such favor, gratu- 
ity, or entertainment might affect, or might reasonably 
be interpreted as affecting, or give the appearance of 
affecting the objectivity and impartiality of such per- 
sonnel in serving the Government. Favors, gratui- 
ties, or entertainment bestowed upon members of the 
immediate families of DoD personnel are viewed in 
the same light as those bestowed upon DoD personnel. 
Acceptance of entertainment, gifts, or favors (no mat- 
ter how innocently tendered or received) from those 
who have or seek business dealings with the Depart- 
ment of Defense may be a source of embarrassment 
to the Department and to the personnel involved, may 
affect the, objective judgment of the recipient, may 
impair public confidence in the integrity of business 
relations between the Department and industry, and 
must be discouraged. 


On May 17, 1963, the revised DOD Directive 
was promulgated verbatim to the Department of 
the Navy by SecNav Instruction 5370.2B of 
June 5, 1963, again without elaboration on or 
interpretation of the DOD provision relating to 
gratuities. 


CURRENT DETAILED GRATUITIES REGULATIONS 


Soon after the promulgation of DOD Direc- 
tive 5500.7, in 1961, discussion began, within the 
Department of the Navy, whether the Navy 
should issue a detailed regulation implementing 
the gratuities provision of the Directive. Pro- 
ponents of a detailed regulation argued that the 
standard supplied by the Directive was essen- 
tially subjective in character, placing responsi- 
bility upon the individual service member or 
service employee to decide, according to his own 
judgment and conscience, whether he might ac- 
cept a proffered benefit; that, in the light of 
past experience, many were unable to apply 
objective judgment in the situations with which 


they were confronted; that specific guidelines 
would be beneficial to even the most circumspect 
and conscientious; that both industry and serv- 
ice personnel should welcome a strict, detailed 
instruction which would tend to discourage the 
offering and acceptance of gratuities, except in 
clearly defined and doubt-free circumstances; 
that personnel accepting gratuities not specific- 
ally authorized should be required to report and 
justify such acceptance. The opposite school of 
thought took the position that, for the Navy, 
the then-existing DOD policy statement, but- 
tressed by Article 1257 of Navy Regulations, 
provided ample safeguards against abuses; that 
a detailed instruction, especially if accompanied 
by a reporting requirement, would tend to de- 
grade naval personnel and employees and to un- 
dermine public confidence in their integrity; 
that existing regulations provided ample guid- 
ance for the honest, whereas no regulation could 
prevent abuses on the part of the dishonest ; that 
“legislation” in the area of morals and ethics 
would be unproductive; and that detailed regula- 
tions would be difficult to administer and, from 
their very specificity, would lead to greater 
doubt and confusion. 

The issue had not been resolved by May of 
1963, when the revised DOD Standards of Con- 
duct Directive was published. By mid-1964, 
however, the proposal that detailed implement- 
ing instructions should be issued had gained 
ascendancy in the Navy Department.* Accord- 
ingly, a draft of such a Navy instruction had 
been prepared for submission to the Secretary 
of Defense for his approval, disapproval or com- 
ment, a procedure required by DOD Directive 
5500.7. Other action in the Department of De- 
fense, however, rendered moot the then-pending 
proposal of the Navy. 

On September 25, 1964, the Deputy Secretary 
of Defense in a memorandum to the Secretaries 
of the military departments and other cognizant 
addressees, subject: “DOD Directive 5500.7, 
dated May 17, 1963, Standards of Conduct,” 
stated in part, 


Questions continue to arise which indicate that there 
may be a misinterpretation by some Department per- 
sonnel of the provisions of the Directive [5500.7] with 
respect to the acceptance of luncheons, dinners, enter- 
tainment and other forms of gratuities from individual 
contractors. 





6. See SecNav memo of July 31, 1963, to Chief of Naval Operations, 
subject: Proposed SecNav Instruction regarding standards of 
conduct for Navy personnel; Chief of Naval Material memo- 
randum SA:RHR:ro of September 23, 1963 for SecNav; JAG 
memorandum JAG:134:WEN:cemg Ser: 4762 of August 6, 1964 
for SecNav; OGC Navy memorandum OGC/ACK:MHS:eke of 
August 13, 1964 for SecNav; CNO memorandum Op-09B21/jfb 
Ser: 121P09B21 of August 14, 1964 for SeeNav. 
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In order to make it crystal clear that acceptance of 
such gratuities is prohibited under provisions of the 
Directive, I have directed its amendment as reflected 
in Enclosure 1. The amendment is effective sixty days 
from the date of this memorandum [i.e., November 24, 
1964]. 


The amended paragraph VI.A of DOD Direc- 
tive 5500.7 provided : 


DoD personnel will not accept any favor, gratuity, or 
entertainment directly or indirectly, from any person, 
firm, corporation, or other entity which is engaged, 
or is endeavoring to engage in procurement activities 
or business transactions of any sort with any agency 
of the DoD except as provided in Paragraphs 1, 2 and 
3 of this section. Favors, gratuities, or entertainment 
bestowed upon members of the immediate families of 
DoD personnel are viewed in the same light as those 
bestowed upon DoD personnel. Acceptance of enter- 
tainment, gifts, or favors (no matter how innocently 
tendered or received) from those who have or seek 
business dealings with the Department of Defense may 
be a source of embarrassment to the Department and 
to the personnel involved, may affect the objective 
judgment of the recipient and impair public confidence 
in the integrity of business relations between the De- 
partment and industry. 


1. In some circumstances the interests of the Govern- 
ment may be served by participation of Defense 
personnel in widely-attended lunches, dinners and 
similar gatherings sponsored by industrial, tech- 
nical and professional associations for the discus- 
sion of matters of mutual interest to Government 
and industry. Participation by Defense personnel 
is appropriate where the host is the association and 
not an individual contractor. However, acceptance 
of entertainment or hospitality from private com- 
panies in connection with such association activities 
is prohibited. 

2. In some circumstances the interests of the Govern- 
ment may be served by participation of Defense 
personnel in activities at the expense of individual 
Defense contractors. These activities include pub- 
lic ceremonies of mutual interest to industry, local 
communities and the Department of Defense, such 
as the launching of ships or the unveiling of new 
weapons systems; industrial activities which are 
sponsored by or encouraged by the Uniied States 
Government as a matter of United States defense 
or economic policy, such as sales meetings to pro- 
mote off-shore sales involving foreign industrial 
groups or governments; and luncheons or dinners 
at a contractor’s plant, on an infrequent basis, 
where the conduct of official business within the 
plant will be facilitated and where no provision 
can be made for individual payment. 

3. There may be a limited number of additional situa- 
tions where, in the judgment of the individual 
concerned, the Government’s interest would be 
served by participation by Department of Defense 
personnel in activities comparable to those enum- 
erated above. In any such cases in which Depart- 
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ment of Defense personnel accept any favor, 
gratuity or entertainment directly or indirectly 
from any person, firm, corporation, or other entity 
which is engaged or is endeavoring to engage in 
business transactions of any sort with the Depart- 
ment of Defense, a report of the circumstances will 
be made within forty-eight hours to the designee 
of the Secretary of the military department con- 
cerned, or to the designee of the Secretary of 
Defense in the case of Department of Defense 


personnel not within one of the military depart- 
ments. 


The new provision in the DOD Directive con- 
cerning gratuities was implemented, for the 
Department of the Navy, by SecNav Instruction 
5370.2C of December 1, 1964, which, in perti- 
nent part, provided: 


a. Paragraph VI of enclosure (1) [DOD Directive 
5500.7], relating to gratuities is applicable to naval 
personnel as defined in paragraph 3 of this In- 
struction. 

b. Gratuities, as dealt with in paragraph VI of en- 
closure (1), include tangible items, intangible bene- 
fits, discounts, tickets, passes, transportation, ac- 
commodations, or hospitality, given or extended to 
or on behalf of the recipient. The following are not 
considered to be gratuities within the meaning of 
that paragraph: 


(1) Specialty advertising items of trivial intrinsic 
value. 

(2) Customary exchange of social amenities be- 
tween personal friends and relatives when 
motivated by such relationship and extended 
on a personal basis. 

(3) Things available impersonally to the general 
public, such as a free exhibition by a defense 
contractor at a World’s Fair. 

(4) Trophies, entertainment, rewards and prizes 
given to competitors in contests which are 
open to the public or which are officially ap- 
proved for participation by naval personnel. 

(5) Transactions between and among relatives 

which are personal and consistent with the re- 

lationship. 

Social activities engaged in by officials of the 

Department and officers in command or their 

representatives with local civilian leaders as 

part of community relations programs. 

Contractor-provided local transportation while 

on official business and when alternative ar- 

rangements are clearly impractical. 

Civil and community relations activities of 

naval personnel where the relationship with 

a defense contractor can reasonably be char- 

acterized as remote, for example, participation 

in a Little League or Community Chest report 
luncheon which is subsidized by a concern do- 
ing business with a naval activity. 


ce. Paragraph VI.A.1 of enclosure (1) permits the 
participation of naval personnel in widely attended 
lunches, dinners, and similar gatherings sponsored 


JAG JOURNAL 


(6 


— 


(7 


— 


(8 


— 


72 


by industrial, technical, and professional associa- 
tions, the memberships of which may include 
defense contractors or their representatives, for 
the discussion of matters of mutual interest to 
Government and industry where the interests of 
the Government would be served by such participa- 
tion, and where the host is the association rather 
than any contractor. Such associations include 
defense-oriented associations such as the Navy 
League, together with service, fraternal and civic 
clubs and associations, whose membership may also 
embrace defense contractors or their representa- 
tives. Acceptance of entertainment or hospitality 
from private companies or their representatives in 
connection with such association activities is 
prohibited. 


. Paragraph VI.A.2 of enclosure (1) permits the 


participation of naval personnel in certain activities 
at the expense of individual defense contractors 
where the interests of the Government will be 
served. In addition to the events there enumerated, 
permission for such participation also includes the 
dedication or openings of major buildings or facili- 
ties, the unveiling of new aircraft, and the like, 
and the customary related social activities. 


. When, in the exercise of sound judgment, naval 


personnel determine that the Government’s interest 
would be served by participation in activities, other 
than those within the purview of subparagraphs 
VI.A.1 and VI.A.2 of enclosure (1) as implemented 
hereby, such person may participate in such activ- 
ity. However, if he accepts any favor, gratuity, 
or entertainment directly or indirectly from any 
person, firm, corporation or other entity which is 
engaged or is endeavoring to engage in business 
transactions with the Department of Defense, a 
report of such acceptance shall be made in writing 
within 48 hours to his commanding officer or the 
chief or head of his bureau or office, or their 
designee, for review and disposition. The report 
will identify the favor, gratuity or entertainment, 
when and where and from whom received, and will 
describe the circumstances. Each individual is ex- 
pected to use sound judgment in determining 
initially whether his conduct in a given case falls 
within the contemplation of paragraphs VI.A.1, 2, 
or 3, of enclosure (1) as implemented hereby and 
to take personal responsibility for making a report 
when required. 

Transportation and Accommodations on Official 
Business. Naval personnel on official business may 
not, except as provided in paragraph 5b(7) above, 
accept contractor-provided transportation or over- 
night accommodations in connection with such 
official business if Government transportation or 
quarters, or regular commercial transportation or 
commercial overnight accommodations, are reason- 
ably available. However, where the over-all Gov- 
ernment interest would be served by acceptance by 
naval personnel of such transportation or accom- 
modations in specific cases, the chief or head of a 


bureau or office or his principal assistant may 
authorize it. 
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PUBLIC REACTION TO CURRENT GRATUITIES 
REGULATIONS 


Publication of the quoted DOD and Navy 
regulations applying to gratuities brought a 
mixed, immediate reaction from the press and 
public. A number of restaurant and trade as- 
sociations protested the orders on the grounds 
that the restrictions would be injurious to their 
businesses. Certain independent associations 
representing military personnel and employee 
interests expressed the view that the regulations 
tended to impugn the integrity and judgment of 
DOD personnel. A specialty advertising con- 
cern requested official assurance that the direc- 
tives would not prohibit the distribution to DOD 
personnel of such specialty advertising items as 
calendars, matches and ballpoint pens. Some 
correspondents with DOD and the Navy sug- 
gested somewhat hysterically that the directives 
might be instrumental in separating family 
members and might even preclude a father who 
represented defense industry from inviting his 
son who was on active duty with an armed force 
to the family Christmas dinner! Editorial com- 
ment, though not uniform in its reaction, gener- 
ally was favorable to the new directives. In 
time, as “horrible imaginings” proved to be un- 
founded, comment subsided. 


LEGAL INTERPRETATIONS OF CURRENT GRATUITIES 
REGULATIONS 


DOD Directive 5500.7 of May 17, 1963, as 
modified, provided that each of the Military De- 
partments and Defense Agencies should desig- 
nate one or more legal officers who would be 
responsible for providing advice and assistance 
on all matters relating to conflict of interest cov- 
ered by the Directive. SecNav Instruction 
5370.2C of December 1, 1964, in implementation 
thereof, provided that “the Judge Advocate Gen- 
eral and the General Counsel of the Navy shall 
provide legal advice, within their respective 
areas of jurisdiction, with regard to any ques- 
tion which may arise under this Instruction.” 
The General Counsel, Department of Defense, 
retained over-all cognizance over matters re- 
quiring legal interpretation arising under the 
DOD Directive and, as a matter of fact, has pre- 
pared most of the landmark opinions in the 
gratuities area. 

A number of questions have been presented 
whether, and under what circumstances, DOD 
personnel (including naval personnel) may at- 
tend social or combined social and professional 
functions sponsored by industrial, trade or 
manufacturing associations, the members of 
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which are corporate defense contractors. In 
the typical case the annual dinner is preceded by 
cocktails and a social hour. Speeches on sub- 
jects relating to the interests of the association 
follow the dinner. Guests include not only DOD 
personnel but also persons from other profes- 
sional walks of life. Expenses for the affair are 
paid by the sponsoring association, and the de- 
fense contractor members of the asscciation ulti- 
mately bear the expenses, pro rata. It has been 
held that DOD personnel properly may attend 
such a function as guests of the association, as 
distinguished from being guests of any contrac- 
tor member. The rationale of this conclusion 
is that an invitation from the association is es- 
sentially impersonal in nature and does not 
place the invitee under any obligation to a par- 
ticular contractor. A different conclusion would 
be required if invitations were issued by or iden- 
tified with a particular corporate member of the 
association or if each corporate member re- 
serves designated tables to which the personal 
DOD guests of that company are carefully shep- 
herded. The evening must remain an imper- 
sonal association function from beginning to 
end. The association name cannot be used as a 
fiction or cover for dual invitations.’ 

The question has been considered as to the ap- 
plication of the DOD gratuities provision to in- 
vitations extended to DOD personnel to attend 
banquets, cocktail parties and similar social 
functions of employee organizations. It was 
first concluded that an employee organization 
which has obtained or is seeking to obtain rec- 
ognition by the Federal Government as a bar- 
gaining agent must be deemed to be an entity 
engaged in a “business transaction of any sort,” 
vis a vis the Government, within the meaning of 
that phrase as used in the DOD Directive. It 
was held that DOD personnel who are members 
of an employee organization may be invited by 
the association to attend such functions and that 
they may properly accept, without being subject 
to the requirement of reporting the matter.® 

Both the DOD Directive and SecNav Instruc- 
tion expressly permitted personnel to attend 
certain activities and functions at the expense 
of an individual defense contractor, including 
public ceremonies of mutual interest to indus- 
try, the local community and the Department of 
Defense, such as the launching of ships. It has 

7. See OGC(M), OSD ltr, subject #884 of December 17, 1964; OGC, 

OSD Itr of 15 December 1964 to Institute of Navigation; OGC, 

OSD ltr of October 30, 1964 to Chairman, Wright Memorial 

Dinner Committee; OGC, DOD Itr of October 14, 1964 to Under- 

water Systems, Inc.; OGC, OSD lItr of February 24, 1965 to 

Navy-Marine Residence Foundation, Inc.; OGC, OSD ltr of De- 


cember 24, 1964 to Franklin Technical Society. 
8. OGC, OSD Itr of January 19, 1965 to OASD(M). 
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been held that a ship “commissioning party”, 
being part of the over-all ceremonies connected 
with the launching of a ship, is to be regarded in 
the same light.°® 

A defense contractor reported that it was 
necessary for the company to demonstrate its 
product line to DOD personnel so that they might 
be equipped to perform better and more econom- 
ical service in their procurement activities on 
behalf of the Department. It was also stated 
that, due to the remoteness of the locations at 
which demonstrations were performed, the 
company provided breakfast or luncheon be- 
cause failure to do so would “result in incon- 
venience or even hardship to the personnel 
concerned.” It was held that the demonstra- 
tions described were in the Government’s inter- 
est, that acceptance of free meals was not 
objectionable, and that no report of the accept- 
ance was required.'® Likewise, it is permissible 
for Navy engineering duty officers to attend a 
refresher course in modern electrical engineer- 
ing presented by a company engaged in supply- 
ing electrical equipment to the Navy, where 
there is no tuition charged and the Navy would 
pay all travel and per diem expenses of its rep- 
resentatives. Approval was grounded in the 
premise that the Government would be the pri- 
mary beneficiary of the arrangement." 

Participation of DOD personnel in a social 
event sponsored by an individual contractor, the 
guest list of which included foreign military 
attaches, corporate officers associated with na- 
tional trade and members of allied groups, the 
purpose of which was to establish a friendly 
acquaintance with the foreign guests as a basis 
for promoting offshore sales to foreign interests, 
has been expressly approved.’* 

It has been held that acceptance by DOD per- 
sonnel, seeking postretirement employment, of 
reimbursement from an employing company for 
expenses incurred in attending interviews does 
not constitute receipt of a “gratuity” within the 
meaning of the DOD Directive. It was reasoned 
that pre-employment interview arrangements 
are contractual in nature involving mutual con- 
siderations and not involving the concept of a 
gratuity." 





9. OAsstSecDef, DOD memo of November 19, 1964 to ChInfo 
(Navy). 

10. OGC, OSD ltr of November 18, 1964 to U.S. Gypsum Co. 

11. JAGN:JAG:134.1:HJW:sb Ser: 1965 of April 6, 1965 to 
BuShips; see also JAG:134:WEN:jb Ser: 7524 of December 30, 
1964 to SecNav. 

12. OGC, DOD Itr of March 12, 1965 to United Aircraft International. 

13. OGC, OSD Itr of November 6, 1964 to Sylvania Electric Products, 
Inc. 
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The acceptance of trophies awarded by de- 
fense contractors to victorious competitors in 
athletic, yachting, aviational contests, and the 
like, which are open to a large segment of the 
general public, or which have been officially 
sanctioned for DOD personnel participation, is 
not prohibited. The various awards in such a 
case are pre-established and are made on the 
basis of superior performance. The element of 
competition removes the personal element usu- 
ally attaching to a gratuity. The acceptance 
by naval personnel of specialty advertising items 
of trivial intrinsic value, such as tie bars, calen- 
dars, matches and ballpoint pens, is not pro- 
hibited.” 

The most recent development in the gratuities 
area flows from the issuance of Executive Order 
11222 of May 8, 1965 (30 F.R. 6469), which pre- 
scribes a basic standard of ethical conduct for 
all Government officers and employees. With re- 
spect to “gratuities” the Executive Order pro- 
vides generally that: 


- no employee shall solicit or accept, directly or 
indirectly, any gift, gratuity, favor, entertainment, 
loan, or any other thing of monetary value, from 
any person, corporation, or group which— 

(1) has, or is seeking to obtain, contractual or other 
business or financial relationships with his 
agency; 

(2) conducts operations or activities which are regu- 
lated by his agency; or 

(3) has interests which may be substantially af- 
fected by the performance or nonperformance of 
his official duty. 


The Executive Order provides that agency 
heads are authorized, subject to coordination 
and approval by the Civil Service Commission, 
to implement the basic provision concerning 
gratuities and to provide for exceptions to the 
general rule “as may be necessary and appropri- 
ate in view of the nature of the agency’s work 
and the duties and responsibilities of their em- 
ployees.” Accordingly, DOD Directive 5500.7 
is being revised to meet the requirement of the 
Executive Order and of the Civil Service Com- 
mission regulations issued on September 30, 

(Continued on page 90) 





14, JAG ltr JAG:134:WEN:sb Ser: 870 of February 15, 1965. 

15. See JAG Itr JAG: 134.1:HJW:sb Ser: 1876 of April 1, 1965 to 
Commander, Naval Reserve Training Command; JAG memo- 
randum JAG:134:WEN:cmg Ser: 4762 of August 6, 1964 for 
SecNav; OGC Navy memorandum OGC/ACK:MHS:eke of Au- 
gust 13, 1964 for SecNav; CNO memorandum Op-09B21/jfb, 
Ser: 121P09B21 of August 14, 1964 for SecNav. 
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RECOVERY OF MEDICAL EXPENSES AND 
THE MEDICAL CARE RECOVERY ACT. 


LIEUTENANT KARL L. GOTTING, USNR* 


Under the Medical Care Recovery Act, which became effective 
1 January 1963, the Government has the right to recover for the 
amount of medical care and treatment freely given to injured parties 
under circumstances indicating a third party’s liability therefor. 
Lieutenant Gotting examines the history of the Act and discusses 
sources to which the Government looks for collection under it. He 
concludes that not all the questions raised under the Act have been 
settled and that there will be years of judicial and administrative 
growth before the final chapter is written by the courts. 


I 
JUDICIAL & LEGISLATIVE HISTORY 
A. STANDARD OIL AND AFTER 


or TO THE enacement of Public Law 
87-693,' commonly referred to as the Medi- 
cal Care Recovery Act, the United States was 
unable to recoup the cost of medical care af- 
forded to its servicemen or their dependents for 
injuries resulting from the negligent conduct of 
third persons. The issue of the Government’s 
right to recover in these cases was definitely 
settled by the Supreme Court in United States v. 
Standard Oil Company of California? In that 
case the Government sought to recover from the 
respondents as tort-feasors amounts expended 
by it in treating injuries suffered by one of its 
servicemen. By basing its action on the tortious 
interference with the government-soldier rela- 
tion, the United States was, in effect, asking the 
court to extend to this relationship the same 
protection which the common law has tradi- 
tionally extended to such relationships as hus- 
band and wife, master and servant, parent and 
child.* The court refused to do so. It was of 
the opinion that rather than involving the highly 
personal relations normally found in these re- 
lationships, the issue was one concerning the 
fiscal policy of the Government, and therefore it 
*Lieutenant Gotting is presently assigned to the Affirmative Claims 
Branch, Litigation and Claims Division, Office of the Judge Advo- 
cate General. He is a graduate of the University of Michigan 
School of Business Administration, receiving his B.B.A. in 1959, 
and the University of Michigan Law School, from which he re- 
ceived an LL.B. in 1962. Lieutenant Gotting is a member of the 


Michigan bar, the bar of the Court of Military Appeals and the 

U.S. Court of Claims. 

1. 76 Stat. 593 (1962), 42 U.S.C. 2651-53 (1964). The Law is 
popularly referred to as the Medical Care Recovery Act. It 
will often be referred to in this article as the Act. 

2. 332 U.S. 301 (1947). 

. Id. at 311-13. 
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held that the “conversion into law [was] a 
proper subject for congressional action, not for 
any creative power” of the court.* 
Subsequently, a study was undertaken by the 
Comptroller General to determine what, if any- 
thing, should be done to correct the unfavorable 
position in which the Government had been 
placed by this decision. In May of 1960 the 
Comptroller submitted his report ® to Congress 
recommending the adoption of legislation giving 
the Government the right to recover medical 
expenses incurred on behalf of a serviceman for 
injuries suffered by him as a result of the negli- 
gence of some third party. It was estimated in 
this report that in the 30 months ending June 30, 
1959, an average of $10.5 million had been spent 
annually for hospital and medical care for mili- 
tary personnel injured as the result of private 
vehicle accidents. Of this sum, approximately 
$4.2 million was for personnel who were passen- 
gers or pedestrians and it can be assumed that 
the major portion of these cases was the result 
of third party negligence.? The remaining $6.3 


4. Id. at 314-15. 

5. Comptroller General of the U.S., Review of the Government’s 
Rights and Practices Concerning Recovery of the Cost of Hos- 

pital and Medical Services in Negligent Third-Party Cases 
(1960). 

6. Id. at 16-17. 

- In spite of a driver’s negligence being the sole cause of a pas- 
senger’s injuries, recovery by the passenger and the Government 
might still be defeated if the accident occurred in a state having 
a guest statute. Such statutes generally provide that a non- 
paying passenger may only recover from the operator of the 
vehicle in which he is riding if it can be shown that his injuries 
were the result of the driver’s intoxication or his willful or 
wanton misconduct. See, e.g., Cal. Veh. Code, Laws 1959, ch. 3, 
§ 17158, as amended by Stats. 1961, ch. 1600, p. 3429, $1; 
Code of Iowa, 1954, § 321.494. 

In many of these states the passenger’s knowledge of the 
driver’s intoxication will act as a defense. Price v. Schroeder, 
35 Cal. App. 2d 700, 96 P. 2d 949 (1939); Smith v. Maloney, 26 
Cal. App. 2d 97, 78 P. 2d 1034 (1936); Garrity v. Mangan, 6 
N.W. 2d 292 (Iowa 1942). 
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million was for operators of motor vehicles.® 
Stimulated by this report, Congress finally in- 
troduced remedial legislation in the area.® 


B. CREATION OF AN INDEPENDENT RIGHT OF 
RECOVERY 


In its initial form, the bill, H.R. 298, provided 
in section 1(a) that the Government would be 
subrogated to or assigned any rights which the 
injured party might have against the tort-feasor 
for hospital and medical care.*° At the urging 
of the House Judiciary Committee this provision 
was rewritten so as to provide that the Govern- 
ment would have an independent “right” to re- 
cover from the third party tort-feasor™ and 
section 1(b) was amended so as to provide the 
Government with procedural measures enabling 
it to proceed on its own behalf against the tor- 
tious third party for medical care or intervene 
in any action brought by the injured party.” 
Referring specifically to the amending of section 
1(a), the committee explained that 


This amendment makes clear that the United States is 
granted a distinct right to recover its costs and that 
this right is to be effectuated through a partial subro- 
gation to any right which the injured or diseased per- 
son may have to proceed against the negligent third 
party.” 


The change in section 1(b) further emphasized 
the existence of independent rights of recovery 
in the injured party and the Government, mak- 
ing it clear that their exercise was not condi- 
tional upon action by either party." 

Thus, it is apparent that Congress intended to 
and in fact did create a distinct and independent 
right of recovery in the Government that could 
not be defeated by a release given to the tort- 
feasor or his insurer by the injured party." 


8. Collections by federal agencies making recoveries under the 
program for the first 24 months totaled $1,776,169.68. For the 
first 6 months of 1965 the 3 services alone have collected ap- 
proximately $1,000,000.00. It is believed that for the year as 
a whole, collections by the 3 services, Coast Guard, Department 
of Health, Education, and Welfare, and the Veterans Admin- 
istration will total approximately $2,500,000.00. (Figures sup- 
plied by the Department of Justice.) 

9. H.R. 298, 87th Cong., Ist Sess. (1961). 

. H.R. 298 § 1(a), Supra note 9: In any case in which the United 
States is authorized or required by law to furnish hospital, medi- 
cal, surgical, or dental care and treatment ... to a person who 
is injured or suffers a disease . . . under circumstances creating 
a tort liability upon some third person (other than or in addition 
to the United States) to pay damages therefor, the United States 
shall be subrogated to any right or claim that the injured or 
diseased person ... has against such third person with respect 
to the care and treatment so furnished or to be furnished. 
[Italics added.] 

- H. R. Rep. No. 1534, 87th Cong., 2nd Sess. 1 (1962). 

. Id. at 1-2. 

. Id. at 3. 

. Ibid. 

. Insurance companies have recently been referring to United 
States v. Ammons, 242 F. Supp. 461 (N.D. Fla. 1965) as au- 
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C. NOTICE OF CLAIM AND ITS EFFECT ON THE 
GOVERNMENT’S CLAIM 


Subsequent to passage by the House, the As- 
sociation of Casualty and Surety Companies 
recommended to the Senate Committee on the 
Judiciary that the bill be amended so as to create 
a legislative requirement that notice be given by 
the Government to the liable third party or his 
insurer prior to payment of any money by the 
tort-feasor or his insurer to the injured party 
as compensation for the injury, and that such 
notice be a condition precedent to the Govern- 
ment’s right of recovery. The Comptroller 
General, in reporting to the Chairman of the 
Committee, strongly recommended against the 
adoption of this amendment as it would condi- 
tion the Government’s recovery on the diligence 
of its agents in giving notice to the responsible 
party or parties, and, further, subject the claim 
to defeat by a hurried settlement between the 
injured party and the insurer.* He suggested 
that this was a procedural matter which should 
be handled by regulations promulgated in ac- 
cordance with section 2(a) of the bill. In its 
final form, the bill did not include the proposal 
made by the insurance companies. Further, 
the Attorney General, in promulgating regu- 
lations ** in regard to the program, did not in- 
clude any such requirement. It is therefore 
apparent that in spite of the Government’s fail- 
ure to provide notification of claim to the third 
party or his insurer, separate settlement by the 
injured party will not in any way affect the 
Government’s claim fpr the cost of medical and 
hospital care which it has afforded such party.** 





thority for the fact that a release by the injured party is 
effective against the Government. A perusal of the facts indi- 
cates that such is not the case. Basically, the action was 
against the tort-feasor for payment of the Government’s claim. 
The injured party, Bennett, was also joined in the alternative as 
he had been reimbursed by the insurer of the tort-feasor and 
thereafter had released both parties. Bennett asked the court 
to dismiss the action as it related to him on the ground that the 
Government failed to state a cause of action in its complaint that 
he had been unjustly enriched at its expense. The court granted 
this motion. For practical purposes, this was the end of the 
case as the insurer, rather than defending on the ground that 
the release given by Bennett was good as against the rights of 
the Government, paid the Government’s medical care claim. 
Thus, it is quite clear that the decision does not support the 
proposition that a general release given to the tort-feasor is good 
against the rights of the Government. 

Letter from Comptroller General Campbell to the Hon. James O. 
Eastland, May 28, 1962 in 1962 U.S. Code, Cong. & Ad. News, 
2654-55. 

.- Justice Order No. 287-62, 28 C.F.R. § 43.1-43.4 (1965) as 
amended by Justice Order No. 344-65, 30 Fed. Reg. 7819 (1965). 
The President through authority granted by the Act, § 2(a), 
directed the Attorney General to promulgate regulations to carry 
out the purposes of the Act. Exec. Order No. 11060, 27 Fed. 
Reg. 10925 (1962). 

This is not to say, however, that the Government’s claim against 
an insurer cannot be frustrated by the insured’s failure to give 


16. 


1 


a 


18. 





D. THE ACT 


The bill, as passed by Congress, was signed 
into law by President Kennedy on September 
25, 1962, and became effective on January l, 
1963. It provides that 


in any case in which the United States is authorized 
or required by law to furnish hospital, medical, sur- 
gical, or dental care and treatment ... to a person 
who is injured or suffers a disease ... under cir- 
cumstances creating a tort liability upon some third 
person ...to pay damages therefor, the United 
States shall have a right to recover from said third 
person the reasonable value of the care and treatment 
so furnished or to be furnished and shall, as to this 
right be subrogated to any right or claim that the 
injured or diseased person, his guardian, personal 
representative, estate, dependents, or survivors has 
against such third person to the extent of the reason- 
able value of the care and treatment so furnished or 
to be furnished.” 


In addition, the President was given author- 
ity to prescribe regulations to carry out the Act, 
“including regulations with respect to the de- 
termination and establishment of the reasonable 
value . . .” of the expenses incurred.”° Accord- 
ingly, he ordered the Director of the Bureau of 
the Budget to “determine and establish” rates 
representing the reasonable value thereof.”* 


II 
SOURCES OF COLLECTION 
A. THE TORT-FEASOR AND HIS INSURER 


The typical case which arises under the Act 
is the one in which a serviceman has been pro- 
vided hospital and medical care for injuries re- 
ceived in a vehicle accident the sole cause of 
which was the negligence of a third party. Other 
cases which arise with less frequency are: those 
in which the injury was caused by an assault and 
battery committed by a third person and the 
usual slip and fall situation. Where the tort- 
feasor carries insurance, administrative collec- 
tion is generally a dickering process which re- 
volves around the questions of negligence and 
the reasonableness of the medical charges. Set- 
tlement of these matters—especially when a 
the insurer “‘reasonable” notice of the occurrence of the accident. 
On the contrary, it seems that if the insurer is not put on 
notice within the terms of the contract it might well refuse 
protection to the insured, thus forcing the Government to look 
directly to the tort-feasor for recovery. This emphasizes a need 
for notifying both the tort-feasor and his insurance carrier 
when the same is known. 

42 U.S.C. 2651(a) (1964). 
42 U.S.C. 2652(a) (1964). 
Exec. Order No. 11060, 27 Fed. Reg. 10925 (1962). As promul- 


gated, the present rates are $42.00 per day inpatient care and 
$8.50 per visit for outpatient care. 29 Fed. Reg. 12482 (1965). 
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state guest statute ?? is in effect—is often diffi- 
cult enough. However, the situation becomes 
doubly confused when the case involves a negli- 
gent uninsured motorist for then, assuming the 
person is judgment proof, it becomes necessary 
for the Government to look elsewhere for reim- 
bursement. 


B. INSURANCE POLICY MEDICAL PAYMENT 
PROVISIONS 


Under the medical payments clause of the 
ordinary automobile insurance policy, the in- 
surer obligates itself “‘to pay all reasonable ex- 
penses incurred within one year of the date of 
the accident...” 2° for the necessary medical and 
funeral expenses incurred by the named insured 
or an occupant of a vehicle which he is operating. 
This clause is contractual in nature, without 
regard to the question of liability. In fact, 
collection by a passenger under the liability sec- 
tion of a policy does not necessarily foreclose his 
right to also collect from the insurer under the 
medical payments portion of the same policy 
because this provision is considered by some 
courts to create a separate and distinct con- 
tractual relationship.» 

In those cases where the tort-feasor is finan- 
cially irresponsible the question arises whether 
the United States may be subrogated to the 
rights of the injured party under this clause for 
the cost of the medical care it has provided. 
A situation somewhat similar has arisen under 
hospital service plans. There it is clear that, 
absent a contractual stipulation, the insurer is 
not subrogated to claims against tortious third 
persons. There are apparently ne cases de- 
ciding the question whether, in the absence of 
a stipulation, subrogation is available to insurers 
in the case of medical payments coverage. 
However, their reluctance to press for subroga- 
tion in these matters strongly suggests that they 
believe it is not available.” 

Under the Act, the United States is subrogated 
to the rights of an injured party where (1) it 
has freely provided medical care and (2) cir- 
cumstances indicate the injuries were the result 





22. See guest statutes, supra note 7. 

23. United Services Auto. Assn. Vehicle Policy, Part II—Expense 
for Medical Services, Coverage C—Medical Payments. 

Medical Payments, ibid.; Severson v. Milwaukee Auto. Ins. Co., 
265 Wis. 488, 61 N.W. 2d 872 (1953) (dictum) ; Sims v. National 
Casualty Co., 43 So. 2d 26 (La. Ct. App. 1949). 

Severson v. Milwaukee Auto. Ins. Co., supra note 24. 

Michigan Hosp. Serv. v. Sharpe, 339 Mich. 357, 63 N.W. 2d 683 
(1954), Accord, Public Cab Co. v. Colorado Nat’l Bank, 139 
Colo. 205, 338 P. 2d 702 (1959) (relying on Sharpe). See aiso 
Royer v. Eskovitz, 358 Mich. 279, 100 N.W. 2d 306 (1960). 
See Kimball & Davis, The Extension of Insurance Subrogation, 
60 Mich. L. Rev. 841, 847 (1962). 
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of the negligence of a third party. Initially, this 
leaves one with the impression that the Govern- 
ment’s rights are protected and therefore it 
might seek recoupment by subrogation to the 
rights which the injured party has under the 
medical payment provision.2® However, two 
very real and very difficult issues are present: 
(1) does the Act foreclose the United States 
from claiming an interest under the policy, and 
(2) is medical and hospital care freely provided 
by the Government actually an “incurred” ex- 
pense under the policy? *° 
The Act provides that the United States Gov- 
ernment is to be subrogated to those rights 
which the injured party has against the tortious 
third party. Since it is clear that the medical 
payments clause is a contract between the in- 
sured and the company which has no bearing on 
the presence of a negligent third party, it would 
seem to follow that the Government would not 
have a subrogated interest under the statute. 
Such a strict interpretation, however, not de- 
manded by the statute, would largely defeat the 
objectives of Congress as it would prevent the 
United States from recovering in a vast number 
of cases involving third party liability.*° 
Difficulty under the medical payments pro- 
vision arises because that provision specifically 
limits the insured’s right to recovery to those 
expenses which he has “incurred.” The avail- 
able cases indicate that the courts do not believe 
an individual who has been given gratuitous 
care at a federal hospital has incurred expenses 
for which he or anyone subrogated to his rights 
would have a right to recover.** In United 
States v. St. Paul Mercury Indemnity Com- 
pany ® the Eighth Circuit considered a case in 
which a veteran had been admitted to a Veterans 
28. See Bernzweig, Public Law 87-693: An Analysis and Interpreta- 
tion of the Federal Medical Care Recovery Act, 64 Colum, L. Rev. 
1257, 1268 (1964). This is an excellent discussion of the Act 
and should be read by all persons having ery connection with 
claims arising thereunder. A copy may be obtained from the 
Judge Advocate General, Litigation and Claims Division, Rm. 
2D326, Pentagon Building, Washington, D.C. 
29. See Groce, Public Law 87-693: The Federal Medica! Care Re- 
covery Act—A Partial Dissent, Ins. L.J. 337 (June 1965). 
. Bernzweig, supra note 28 at 1268. Payment under the clause 


in these cases is a direct result of the negligent action of a 
third party. 





Therefore, the Government’s rights under the Act 
sheuld not necessarily be defeated merely because the clause 
does not condition payment on the presence of a third party 
tort-feasor. On the contrary, once it has been shown that the 
conditions of the statute have been met, it would seem quite 
arguable that the Government should be entitled to payment 
under the clause because the right of the injured party has 
accrued only because of the third party’s action. 

- United States v. St. Paul Mercury Indemnity Co., 
594 (8th Cir. 1956); Gordon v. Fidelity & Casualty Company 
of New York, 238 S.C. 
Connecticut General Life Insurance Co., 
1960). 

2. Supra note 31. 
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438, 120 S.E.2d 509 (1961); Drearr v. 
119 So.2d 149 (La. 
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Administration hospital for treatment of polio 
under a regulation *® which provided that no 
charge would be made if the patient signed a 
statement to the effect that he was unable to pay 
for such service. The statement was signed 
and the veteran also assigned to the VA his 
rights under a polio insurance policy providing 
him with protection to the extent of $5,000 for 
“expenses actually incurred.” The Government 
brought an action under this assignment for the 
reasonable value of the expenses it had incurred 
on behalf of the insured. The court held that 
the Government, being assigned the rights of 
the veteran, could not thereby legally obtain 
any more payment than the veteran. Since 
what he was entitled to receive under the statute 
was to be given without charge or obligation of 
any nature, it was concluded that what he ac- 
cepted and received could hardly be termed an 
actual expense. 

In a related case,** a serviceman while on 
leave was injured in a vehicle accident and en- 
tered a private hospital for treatment. The 
medical and hospital bills were paid by the Navy 
under 10 U.S.C. 6203.°° This statute provides 
for payment by the Government for emergency 
care received by personnel on leave status at 
private facilities in those cases where Govern- 
ment facilities are not available. In a subse- 
quent action by the injured party against the 
insurer, the court held that the expenses in ques- 
tion were incurred under the policy as he did 
contract to pay the same, and the fact that he 
had other arrangements for the payment of his 
expenses did not relieve the insurer from its 
contract obligation.“ By dictum the court in- 
dicated that where one is in a federal hospital 
it cannot be stated that he in any way incurs 
a debt. 

It is apparent from the above that the courts 
applied the general definition ** that for an ex- 
pense to be incurred it must be shown that a 
liability or debt has accrued. The terms “li- 
ability” or “debt”, however, are accordion in 
nature, flexing within the content in which they 
are placed. Therefore, it would be judicial sim- 
plicity to apply such a rule without first giving 
consideration to the facts at bar. In theory it 
seems that the injured serviceman does pay for 
his medical care just as any private individual. 

38 C.F.R. 17.48(f) (1965) issued under the authority of 72 Stat. 

1114, 38 U.S.C. 210. 

34. American Indemnity Co. v. Olesijuk, 353 S.W. 2d 71 (Tex. Civ. 

App. 1961). 

5. Act of August 10, 1956, ch. 1041, 70A Stat. 387, 10 U.S.C. 6203 
(1964). 

. But see Neck vy. Reliance Industrial Life Insurance Co., 159 So. 
449 (La. App. 1935). 

- See 20a, Words and Phrases p. 452. 





The care he receives is actually a part of the 
wages paid in return for the service he per- 
forms.** Had he not been a member of the 
armed services, he would have drawn a salary 
from which payment for hospitalization would 
have had to be made. Thus the price of the 
medical care and hospitalization is borne by the 
individual, whether he be serviceman or not, in 
the form of the services performed. It is 
merely the manner of payment which is to 
determine whether a “‘liability” is to occur. On 
the one hand the courts imply that it does not 
occur because satisfaction has already been 
made in the form of services performed. How- 
ever, they imply that it does occur on the other 
because care has been received for which “in 
kind” or monetary payment has not previously 
been made. This reasoning, however, seems to 
be shallow. Suppose that an individual does pay 
$100 for medical care to be received in the fu- 
ture. Certainly the courts would not hold that 
because the medical expenses were prepaid 
that the individual did not thereby incur an ex- 
pense under the policy and was therefore 
barred from receiving payment. Does it 
make sense then to hold that the serviceman has 
not incurred an expense for which he may be 
reimbursed? *° 

The above notwithstanding, the statutory 
language and existing legal precedent in the 
area make collection under this policy provision 
extremely difficult and the Government gener- 
ally finds itself empty handed at the end of the 
chase. When the funds are made available, 
however, they should certainly be tapped. 


C. UNINSURED MOTORISTS PROVISIONS 


Under the uninsured motorists provision of 
an insurance contract the carrier agrees to pay 
to the insured 


. all sums which the insured . . . shall be legally 
entitled to recover as damages from the owner or 
operator of an uninsured automobile because of bodily 
injury ... arising out of the... use of such un- 
insured automobile.” 





38. See Gillis v. Farmers Union Oil Co., 186 F. Supp. 331, 338 
(D.N.D. 1960) (dictum). It is a common knowledge that when 
service pay is considered by Congress, hospitalization and other 
privileges offered to servicemen are always alluded to as being 
part of compensation. 

39. See Herrick v. Sayler, 160 F. Supp. 25 (N.D. Ind. 1958). 

40. United Services Auto. Assn. Vehicle Policy, Part IV—Protection 
Against Uninsured Motorists, Coverage J—Uninsured Motorists 
(Damages for Bodily Injury). The insurer agrees 

“To pay all sums which the insured or his legal representative 
shall be legally entitled to recover as damages from the 
owner or operator of an uninsured automobile because of 
bodily injury, sickness or disease, including death resulting 
therefrom, hereinafter called ‘bodily injury,’ sustained by the 
insured, caused by accident and arising out of the ownership, 
maintenance or use of such uninsured automobile; provided, 
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“Insured” generally encompasses the named in- 
sured, any passenger he may have, and any per- 
son who is legally entitled to recover damages 
because of injury to either of the above in- 
sured." This protection has been developed to 
help alleviate the problems arising out of inju- 
ries caused by financially irresponsible motor- 
ists. It is clear from past litigation that the 
nature of this clause is contractual between the 
parties although premised upon the contingency 
of third party liability. The insurer is in no 
way the alter ego of the negligent party; it is 
insuring only injured parties covered by the 
policy against the risk of inadequate compen- 
sation. 


States recognizing the collateral source doc- 
trine ** will allow an insured to collect from the 
insurer under this clause the reasonable cost of 
hospital and medical care afforded to him by a 
service hospital ** for injuries caused by the 
negligent uninsured motorist. Since the pas- 
sage of the Act, the question has arisen whether 
the United States has acquired the right to col- 
lect for these expenses. 


One approach would be that since the insurer’s 
obligation to pay is predicated upon the tort 


for the purposes of this coverage, determination as to whether 
the insured or such representative is legally entitled to recover 
such damages, and if so the amount thereof, shall be made 
by agreement between the insured or such representative 
and the company or, if they fail to agree, by arbitration. 
Under the clause, ‘insured’ means (a) the named insured and 
any relative; (b) any other person while occupying an in- 
sured automobile; and (c) any person, with respect to damages 
he is entitled to recover because of bodily injury to which 
this Part applies sustained by an insured under (a) or (b) 
above. The insurance afforded under Part IV applies sep- 
arately to each insured, but the inclusion herein of more 
than one insured shall not operate to increase the limits of the 
company’s liability.” 

41. Protection Against Uninsured Motorists, supra note 40. 

42. Commissioners of the State Ins. Fund v. Miller, 4 App. Div. 2d 
481, 166 N.Y.S. 2d 777 (1957); Hobbs v. Buckeye Union Casuality 
Co., 212 F. Supp. 349 (W.D. Va. 1962). Cf. Laird v. Nationwide 
Insurance Co., 243 S.C. 388, 134 S.E. 2d 206 (1964). Plaintiff 
had a judgment against an uninsured motorist which included 
a sum for punitive damages. In an action against the insurer 
under the uninsured motorists provision to collect the judgment, 
the court held that the insurer need not pay for the punitive 
damages but only the actual damages. The court said that the 
public policy of the uninsured motorists law is only to protect 
the insured against actions of the uninsured motorist and to 
allow him to collect for bodily injury. Punitive damages are 
considered something in addition to compensation for the injury. 

43. As a general rule, total or partial compensation for an injury 
received by the injured party from a collateral source wholly 
independent of the wrongdoer will not operate to lessen the 
damages recoverable from the person causing the injury. 15 
Am, Jur. Damages § 198 (1938). 

44. Reyfield v. Lawrence, 253 F. 2d 209 (4th Cir. 1958); Gillis v. 
Farmers Union Oil, 186 F. Supp. 131 (D.N.D. 1960). But see 
Koons v. Nelson, 113 Colo. 574, 160 P. 2d 367 (1945) (The 
court implied in its opinion that it would not consider reim- 
bursement to the plaintiff for the reasonable cost of medical 
care received from the Government); United States v. Gaidys, 
194 F. 2d 762 (10th Cir. 1952) (The court denied reimburse- 
ment to the plaintiff for salary lost during his period of in- 
capacity because his employer had continued to pay him). 
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liability of the uninsured motorist, it necessarily 
follows that payment under such coverage comes 
within the purview of the Act.“ However, since 
the insurance carrier does not stand in the shoes 
of the negligent third party, this theory is open 
to attack on the ground that the statute did not 
provide the Government with any cause of ac- 
tion against the insurer because it specifically 
limited the United States’ right of recovery to 
the tortiously liable third party or his insurer.” 

The best approach for the Government in 
these cases would seem to be one based solely on 
the insurance contract itself, thereby avoiding 
the above objection.**7 The argument would 
simply be that the United States is an insured 
under the policy and is therefore entitled to re- 
cover the damages it has suffered as the result 
of the negligence of an uninsured motorist. 

As previously noted, the insurer is obligated 
under the policy to pay 

all sums which the insured .. . shall be legally en- 

titled to recover as damages from the owner or opera- 

tor of an uninsured automobile. ... 
Also, sub-part (c) normally includes as an in- 
sured any person entitled to recover damages 
from the uninsured motorist because of the bod- 
ily injury suffered by an insured.‘® That the 
Government has a right to recover from the fi- 
nancially irresponsible tort-feasor can hardly 
be questioned since the passage of the Act. Fur- 
thermore, the fact that the insured should here 
be defined as a “person” should cause little 
trouble as it has been held many times that the 
United States is a “person” within the meaning 
of provisions applying to persons.*® 

It is apparent from the foregoing that the 
United States does fit very nicely within the pol- 
icy definition of insured as (1) it isa person (2) 
entitled to recover damages from an uninsured 
motorist (3) for hospitalization and medical 
care afforded to the insured or his passenger for 
bodily injury (4) which arose out of an accident 
with an uninsured automobile. Certainly it is 
just this type of claim which was contemplated 
45. 
46. 
47. 





Bernzwieg, supra note 28 at 1268. 

Groce, supra note 29. 

This approach is being used by the Department of Justice in a 
case against the Government Employees Insurance Co. The case 
was argued in the U.S. District Court in Alexandria, Virginia on 
1 October 1965. A decision has not been handed down as of this 
writing. 

Uninsured motorists coverage, supra note 40. 

E.g., Helvering v. Stockholms Enskilda Bank, 293 U.S. 84, 91-3 
(1934) (United States a “resident, corporate or otherwise,” 
within the meaning of federal statute); Ohio v. Helvering, 292 
U.S. 360, 370 (1934) (United States within federal statute apply- 
ing to “every person who sells or offers for sale foreign or 
domestic distilled spirits’); McCrary v. United States, 235 F. 
Supp. 33 (E.D. Tenn. 1964) (United States a “person or organiza- 
tion legally responsible for the use” of the insured automobile 
under the liability policy); Patterson v. United States, 233 F. 
Supp. 477 (S.D. Tenn 1964) (Same). 
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48. 
49. 
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when sub-part (c) wasdrawnup. The fact that 
it applies to the Government should make no 
difference.*° 

It is again emphasized that the right here 
exercised is one under contract and not the pro- 
visions of the Act. The Act has only provided 
the United States with an action against the 
uninsured motorist, a condition precedent to a 
right under the contract. That the United 
States has the right to bring an action on a con- 
tract without benefit of statute was recognized 
long ago. It was again tested and upheld in 
a recent series of cases strikingly similar to the 
problem at hand.*? The United States had im- 
pleaded insurers in actions brought against it 
for damages for injuries suffered in collisions 
between the injured parties and automobiles 
owned by employees of the Government which 
were being operated by them in the course of 
their work. The Government’s lawyers con- 
tended that the United States was an insured 
within the language of the omnibus clause ™ 
contained in each of the private motor vehicle 
policies carried by the employees and therefore 
the insurance carriers were liable to pay any 
judgment against the Government up to the pol- 
icy limits. The courts upheld this contention. 
Of definite influence in the earlier cases was the 
fact that an action could have been brought 
against the tort-feasor himself and the insurer 
would have been obligated to defend such suit 
and pay all damages which might have been re- 
covered.** That the Federal Tort Claims Act 
was later amended * so as to provide that an 
50. It is noted that the typical uninsured motorist coverage includes 
an exclusion clause. However, it appears that this would not 
interfere with the Government’s case as its closest applicability 
to our situation only precludes a recovery which would benefit a 
workmen’s compensation carrier or organization qualifying as a 
self-insurer under such laws or any similar law. See United 
Services Auto Assn. policy, Part IV, Exclusions. 
The right was asserted in Dugan v. United States, 16 U.S. (3 
Wheat) 172 (1818), was recognized in United States v. Buford, 
28 U.S. (Pet.) 12, 28, (1830), and was reasserted in United 
States v. Tingey, 30 U.S. (Pet.) 115, 127-8 (1831). 
Government Employees Ins. Co. v. United States, 349 F.2d 83 
(10th Cir. 1965); McCrary v. United States, 235 F. Supp. 33 
(E.D. Tenn. 1964); Patterson v. United States, 233 F. Supp. 
447 (E.D. Tenn. 1964); Gahagan v. United States, 233 F. Supp. 
171 (W.D. La. 1964); Vaughn v. United States, 225 F. Supp. 
890 (W.D. Tenn. 1964); Nistendirk v. United States, 225 F. 
Supp. 884 (W.D. Mo. 1964); Irvin v. United States, 148 F. Supp. 
25 (D.S.D. 1957); Rowley v. United States, 140 F. Supp. 295 
(D. Utah 1956). But see Gipson v. Shelley, 219 F. Supp. 915 


(E.D. Tenn. 1963); Myers v. United States, 241 F. Supp. 515 
(N.D. Tex. 1965). 

53. Such a clause normally provides that an insured under the policy 
will include “any ... person or organization but only with re- 
spect to his or her liability because of acts or omissions of the 
named insured in the policy or any person using the owned 
vehicle with his permission”. See United Services Automobile 
Assn, policy, Part I—Liability, Persons Insured. 

54. Irvin v. United States, supra note 52; Rowley v. United States, 
supra note 52. 

55. 62 Stat. 984, as amended 75 Stat. 539, 28 U.S.C. 2679(b) (1964). 





51. 


action against the Government was the exclusive 
remedy in these cases did not persuade courts 
in later cases that the statute thereby relieved 
the tort-feasor and his insurer from liability. 
Rather, they concluded that recovery by the 
United States depended entirely on the question 
whether it came within the policy definition of 
insured.*° The case of Gipson v. Shelley ™ in 
which the Eastern District Court for Tennessee 
had held that the amendment did relieve both 
the employee and his insurer from liability was 
distinguished on the ground that it was not 
shown that the policy relied on in that case con- 
tained the same definition of “Persons Insured” 
which was now being presented. Further, the 
Court in Patterson v. United States * concluded 
that the insurance companies’ continued use of 
terms in the omnibus clause which had been 
given definite meaning by prior judicial decision 
must be construed as meaning that they were 
using them with that judicial construction in 
mind.** 

It is clear from these decisions that where suit 
against the Government is deemed the exclusive 
remedy, the United States may still benefit from 
the protection offered by a private insurance 
policy. Therefore the courts should certainly 
reject any theorization by insurers that the Fed- 
eral Medical Care Recovery Act precludes the 
United States from taking under the policy be- 
cause the Act intended to provide the Govern- 
ment with the sole remedy of collection from the 
third party tort-feasor or his insurer. In fact, 
the Government’s case under the Act is much 
stronger than under the Federal Tort Claims 
Act because the former contains no language of 
exclusivity. 

This approach to recovery under the unin- 
sured motorists provisions avoids many of the 
pitfalls and defenses faced when trying to collect 
under the Act itself. 


D. WORKMEN’S COMPENSATION PROVISIONS 


Workmen’s compensation legislation arose out 
of our modern industrial development. Due to 
the highly organized and often hazardous work- 
ing conditions, the assertion and proving of a 
claim under the common law was largely a fruit- 
less effort because of the defenses of contribu- 
tory negligence, assumption of risk, fellow serv- 
ant doctrine, etc. The result was to leave the 
employee with the burden of caring for himself 
and he was the one who was least able to assume 


56. Gahagan v. United States, supra note 52. 

57. 219 F. Supp. 915 (E.D. Tenn. 1963). 

58. Supra note 52. 

59. See generally 44 C.J.S. Insurance § 293 (1945). 
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such a burden with his normally limited finan- 
cial means. Thus, the theory of workmen’s com- 
pensation grew and the doctrine of common law 
negligence was laid aside.® It rests upon the 
economic theory that those who enjoy the prod- 
uct of a business should ultimately bear the cost 
of injuries resulting from the manufacture of 
the product. If a cost is a predictable result of 
the operation of a business then good business 
management demands that it be included as part 
of the price. In this manner the resultant in- 
juries to employees are no different than the 
wear and tear experienced by machinery and 
therefore there is no reason why the cost of the 
latter—generally experienced by the business in 
the form of insurance premiums—should not be 
passed on to the consumer as part of the price 
paid for the product. 

The question of recovery from a workmen’s 
compensation carrier arises in those cases where 
a serviceman has been treated at government 
expense for injuries received during off-duty 
employment. 

The only feasible remedy against the carrier 
is found in statutes of the several states and 
not the Federal Medical Care Recovery Act. 
The Act provides only that a right of recovery 
will exist against a third party tort-feasor. 
Workmen’s compensation does away with the 
tort-feasor concept. Therefore, assertion of the 
claim must be brought under the state work- 
men’s compensation statute and must necessar- 
ily be divorced from an action under the Act. 
(This, however, is not to say that where an em- 
ployer is guilty of negligence in causing an in- 
jury that a claim could not be asserted under 
the Act itself.)®: Further, these collection ef- 
forts need not, as in the case of claims asserted 
under the Act, be limited to cases involving 
employer negligence. On the contrary, because 
the negligence concept is done away with, re- 
covery of the cost for caring and treating any 
injury covered by workmen’s compensation— 
no matter what its cause—should be pursued. 
60. 58 Am. Jur. Workmen’s Compensation §2 (1948); 99 C.J.S. 
Workmen’s Compensation § 5 (1945). 

In such an action, however, the ordinary defenses available at 
common law may be asserted by the employer or other negligent 
party being sued. 

For the most part it is the employer or his insurance company 
which is idered the responsible party. In some states, how- 
ever, provision is made for transfering liability from the em- 
ployer to a state fund made up of contributions from all em- 
ployers. Certain acts partake of both forms, allowing the 
employer to make a choice. In theory, however, it would appear 
that it should make little difference in pressing the Govern- 
ment’s claim whether one form or the other is used. 

The procedure for presenting the Government’s claim will 
differ in accordance with the statutory provisions. Some states 


allow the hospital and medical expenses to be presented inde- 
pendently of the employee’s claim; others consider it only as 
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The VA has been successful in a number of 
actions to collect for the free medical care it has 
provided a veteran for injuries suffered on the 


job.** Reviewing the available cases it is ob- 
vious that this success is due, in part, to the 
provisions of 38 C.F.R. 17.48(d) (1964). This 
regulation provides that a veteran entitled to 
recover his hospital and medical expenses under 
a state workmen’s compensation statute will 
only be admitted free of charge to a federal 
hospital for a non-service-connected injury upon 
the condition that he assign any right of reim- 
bursement he may have to the Veterans Admin- 
istration. In their opinions, courts have turned 
to this language to support the VA contention 
that it did not intend to provide free medical 
care for injuries covered by workmen’s compen- 
sation. The attending agreement between the 
United States Government and the injured 
party demonstrated, the court said in Stafford v. 
Pabco,* that the VA program was not intended 
to inure to the benefit of the employer. 

It is apparent that the service position is not 
as strong as that of the Veterans Administra- 
tion. Similar regulatory authority relied on by 
the courts is not available. All the same, it is 
quite apparent that care freely provided by the 
services under 10 U.S.C. 1074 (1964) is not in- 
tended to relieve employers of their statutory 
obligation to provide medical care to their em- 
ployees. Rather, it is part of the reward the 
individual receives for serving his country. The 
mere fact that a charge is not provided for is 
not a reason for denying recovery of the ex- 
penses. For in any case the money received will 
go to relieve the burden of public taxes just as 
it would otherwise go to increase the profits of 
a private institution.© 

It is emphasized that a right of recovery 
under a state workmen’s compensation statute 
is not based on nor directly concerned with the 
Federal Medical Care Recovery Act. The ques- 
tion is merely whether the Government, having 
provided hospital and medical care under cir- 
cumstances indicating the employer’s liability 
therefor, can recover the sum spent from the 
workmen’s compensation carrier or the em- 





ployer. In view of the above and the liberal 
construction which workmen’s compensation 
provisions are traditionally given, it would 
seem that the United States’ case for recovery— 
regardless of the negligence aspects—is a good 
one. 


III 
CONCLUSION 


The Act has been in effect now for almost 
three years. Yet it must still be approached 
with an open mind for the possible fiscal rami- 
fications are immense.*? Years of judicial and 
administrative growth face it in the future and 
the repercussive effect of the apparent ambigu- 
ities of the subrogation and assignment language 
written into the right bestowed upon the Gov- 
ernment is still to be experienced. Some ques- 
tions are likely to die a silent death, never to be 
litigated. Others, such as the right to collect 
under the uninsured motorist clause of a private 
insurance policy, are likely to continue for some 
time to cause consternation between the Gov- 
ernment and private insurers which will only 
be settled after long and arduous litigation in 
various courts across the land. 

Too, it is apparent that the Act has not only 
provided the means for the recovery of large 
sums of money previously unavailable, but it has 
also provided the stimulus for new ideas and 
approaches in the collection from responsible 
sources of amounts paid out by the Government 
for medical care provided its servicemen. That 
the care is freely provided is apparent ; however, 
the intended beneficiary is the serviceman and 
not a third party tort-feasor or insurer. Collec- 
tion from these sources is the intended objective. 

The last chapter will be written by the courts; 
with them, as always, rests the responsibility 
for the final formulation and articulation of the 
intent and objectives of Congress in enacting 
this statute. It is for us to provide stimulus to 
the courts in the form of ideas; and here, really, 
rests the real responsibility for the Act. The 
failure of their materialization will stunt and 
frustrate the very purposes of the Act. 





an ancillary matter; and still others will allow recovery only 
by the employee, relegating the hospital’s and doctor’s remedy to 
the position of an lien on such an award. 

63. Higley v. Schlessman, 292 P.2d 411 (Okla. Sup. Ct. 1956); 
Stafford v. Pabco, 53 N.J. Super. 300, 147 A.2d 286 (1958); 
Brauer v. White Concrete Co., 253 Ia. 1033, 115 N.W.2d 202 
(1962). 

64. 147 A. 2d 286, 289. 

65. Reichle v. Hazie, 22 Cal. App. 2d 543, 71 P. 2d 849 (1937). 
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66. Stafford v. Pabco 147 A. 2d 286; 99 C.J.S. Workmen’s Compensa- 
tion § 20 (1958). 

67. At the end of August of this year the Navy’s recoveries excceded 
$437,800.00. Total recoveries for 1964 were $419,586.52. With 
the rapid growth we have experienced, it is difficult to estimate at 
what figure the monthly collections will level off. However, a 
conservative guess would probably put this in excess of what 
was collected for the entire year of 1963. Collections that year 
were $61,410.63. 





FOREIGN-BORN CITIZENS, 
A DILEMMA EASILY RESOLVED 


COMMANDER WILLIAM R. NEWSOME, USN* 


Could your foreign-born child become President? How does he 


acquire U.S. citizenship? 


How would he go about proving it? Com- 


mander Newsome analyzes these questions and provides answers 
which are designed to insure against complications in the life of a 
child born abroad. He explains how to obtain the Certification of 
Birth or the Certificate of Citizenship which could be so vital to your 
child’s future peace of mind. 


of several service couples, inquire as to the 
aces of birth of their children. It’s a good 
bet that several will have had children born in 
foreign countries. Now, if you want to start 
a heated discussion, question the eligibility of 
these foreign-born children to become President 
of the United States—and, finally, question their 
United States citizenship. 

The first question will probably generate more 
discussion than the second. Most parents are 
confident, and rightly so, that so long as they are 
citizens of the United States their children are 
also, regardless of the place of birth of the 
children. Whether these children can ascend 
to the highest office in the land, however, al- 
though perhaps a largely academic question, is 
sure to create pros and cons. The Constitution 
of the United States provides that no person 
except a “natural born citizen” of the United 
States shall be eligible to the office of President. 
In the meaning of the term “natural born citi- 
zen” lies the crux of the controversy. Nowhere 
does the Constitution provide a definition, except 
perhaps by way of inclusion or exclusion. 

Not all authorities are in agreement, but the 
generally accepted view is that the children born 
of citizens of the United States are natural-born 
citizens within the meaning of Article II, Sec- 
tion 1 of the Constitution of the United States, 
regardless of their place of birth.2, Although the 
birthplace of Governor George Romney was not 
within the United States, that fact was never 
seriously considered to be a bar to his eligibility 
to serve in the office of President when his candi- 


*Commander Newsome is currently assigned to the Administrative 
Law Division, Office of the Judge Advocate General. He holds a 
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B.A. degree from Brooklyn College and the LL.B. degree from 
New York University. Commander Newsome is a member of the 


New York Bar, the bars of the Court of Military Appeals and the ~ 


United States Supreme Court. 

1. U.S. Const., art. II, § 1. 

2. Freedman, Presidential Timber: Foreign Born Children of 
American Parents, 35 Cornell L.Q. 357 (1950). 


dacy was proposed in 1964. Except in an occa- 
sional newspaper editorial, the issue was never 
raised. 

Of course, what should be of more concern to 
the parents of foreign-born children than their 
eligibility to be President of the United States 
is the ability of those children to offer acceptable 
proof of their citizenship when required to do 
so. Most citizens of the United States can easily 
establish their citizenship by simply displaying 
an authenticated copy of their birth certificate, 
reciting thereon their place of birth within the 
United States.* But what of the foreign-born 
citizen? His birth certificate demonstrates on 
its face that his claim to United States citizen- 
ship cannot rest upon the place of his birth; con- 
sequently, he must rely upon the citizenship of 
his parentage.* This means that, unless he has 
some other acceptable form of proof, he would 
have to display, at a minimum, his parents’ birth 
certificates and their marriage certificate. In- 
tervening divorces and marriages, with corre- 
sponding name changes, would further compli- 
cate the situation and necessitate the production 
of additional proof when attempting to establish 
citizenship. 

In most cases the birth of a citizen born 
abroad is recorded with the consular office of the 
State Department on an FS 240 form (Report 
of Birth Abroad of a Citizen of the United States 
of America). That form is not generally ac- 
cepted, however, as conclusive proof of United 
States citizenship. In 1959 the State Depart- 
ment therefore published regulations which pro- 
vide for consular officers to register births 
abroad of children who are citizens of the United 
States. A copy of the registration of birth may 
be obtained from the consular officer when re- 
quested and upon payment of a fee of $1.50. At 
the time of registration of birth, the consular 





3. 8 U.S.C. 1401(a) (1). 
4, 8 U.S.C. 1401(a) (3)—(5). 
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officer will also furnish to the parent or person 
in interest a formal Certification of Birth record 


without fee. This certification reflects the 
name, sex, place and date of birth and the date 
of filing the birth registration record. It bears 
the signature of the consular officer, the date of 
the issuance and the seal of the issuing office.® 
A Certification of Birth is generally accepted as 
conclusive proof of citizenship. 

In the event no Certification of Birth record 
was obtained at the time the Report of Birth 
was made to the consular officer, such a Certifi- 
cate may still be obtained from the Authentica- 
tion Officer of the State Department, Washing- 
ton, D.C., upon payment of a fee of $2.50. It 
should be noted in this regard, however, that if 
no Report of Birth was made to the consular 
officer at the time of birth, a Certification of 
Birth record will not be issued. The original 
Report of Birth and the record of issuance of 
a Certification of Birth are kept on file with the 
State Department and additional copies may be 
obtained upon payment of fees as provided for 
in the schedules. 

Certification of Birth records, as indicated, 
are issued in those cases where the proper pre- 
liminary reports have been filed and where there 
is no question as to the right of the foreign-born 
child to be a citizen of the United States. But 
what of those questionable cases—or those cases 
in which the proper preliminary reports were 
not made? 

Section 341 of the Immigration and Nation- 
ality Act of 1952,° provides for the issuance of 
Certificates of Citizenship evidencing the acqui- 
sition of United States citizenship by a child 
through the citizenship of a parent or parents. 
This document is separate and apart from Form 
FS 240 (Report of Birth Abroad of a Citizen 
of the United States of America), and the Cer- 
tification of Birth. 

Neither the Immigration and Nationality Act 
nor any other statute requires a person to apply 
for and obtain a Certificate of Citizenship or a 
Certification of Birth record. A failure to make 
application or obtain either of these certificates 
does not in any way affect a person’s citizenship. 
Section 341 of the Immigration and Nationality 
Act and the Department of State Regulations 
were intended to confer a benefit which one 
could accept or decline on a purely voluntary 
basis. A decision to apply for either Certificate, 
however, is always a wise one. These are the 
only documents authorized by statute and regu- 


5. 22 C.F.R. § 52.1 (1959). 


6. Immigration and Nationality Act, § 341, 66 Stat. 263, 8 U.S.C. 
1452 (1952). 





JAG JOURNAL 





lation to be issued to persons who acquire citi- 
zenship through a parent or parents. 

Two principal classes of persons who acquire 
United States citizenship at birth abroad are 
of primary interest to members of the armed 
forces: 

(1) A person born outside the United States 
and its outlying possessions, of parents 
both of whom are citizens of the United 
States (native-born or naturalized) and 
one of whom has had a residence in the 
‘United States or one of its outlying pos- 
sessions prior to the birth of such per- 
son;7 and 

(2) A person born outside the geographical 
limits of the United States and its out- 
lying possessions after 23 December 
1952,° of one alien parent, and of one 
citizen parent who before the birth of 
such person was physically present in the 
United States or its outlying possessions 
for a period totaling not less than ten 
years, at least five of which were after the 
age of 14 years.° 

These two classes cover the majority of the cases 
that will be of concern to members of the armed 
forces. There are numerous other situations, 
however, under which a child may acquire citi- 
zenship through parentage, but which are of 
such factual complexity and relative infre- 
quency as not to warrant discussion in this brief 
treatment. It is recommended that cases in- 
volving service members which do not fall with- 
in the two principal categories defined above be 
taken up with the Immigration and Naturaliza- 
tion Service of the Department of Justice. 

An application for a Certificate of Citizen- 
ship by a person claiming citizenship through 
parentage is submitted on Form N-600, which 
may be secured at any office of the Immigration 
and Naturalization Service. That form should 
be completed and submitted in accordance with 
the instruction thereon, accompanied by a fee 
of $5.00. The application must be supported by 
documentary and other evidence essential to es- 
tablish the claimed citizenship, such as birth, 
marriage, death, and divorce certificates. A 
personal appearance by the claimant—accom- 
panied by a parent or guardian if one is acting 
in his behalf—before an assigned officer of the 
Immigration and Naturalization Service, for 
examination under oath or affirmation upon the 
application, is required.*° 

(Continued on page 90) 





7. 8 U.S.C. 1401(a) (3). 

8. 8 U.S.C. 1401(a). 

9. 8 U.S.C. 1401(a) (7). 

10. 8 C.F.R. §§ 341.1-341.7 (1965). 





RETIRED OFFICERS AND THE CIVIL 
SELLING STATUTE 


LIEUTENANT HARVEY J. WILCOX, USNR* 


Retired military officers may jeopardize their retired pay by con- 
tacts with the armed forces which constitute “selling, contracting for 
sale or negotiating for sale” of supplies or war materials. Lieutenant 
Wilcox examines what is encompassed by this language, analysing 


decisions of the Comptroller General for guidelines. 


Of particular 


importance is his treatment of who is, and who is not, bound by the 
language; what activity is, and what is not, prohibited; and the 
effects of a violation of the statute. 


“Every one lives by selling something’’.—Robert 
Louis Stevenson in ACROSS THE PLAINS. 


iceneainitie WE LIONIZE as the fiber 
of American life. Our heroes are as often self- 
made men as they are intrepid generals and 
admirals. But pity the man who would be 
both. What indeed, would have become of 
Cash McCall, or even Willy Loman, had a mili- 
tary status complicated his career? The retired 
Regular officer embarking on this profession 
must steer his way through a muddle of statutes, 
regulations, directives, and Comptroller Gen- 
eral’s decisions. He’s still “gotta know the ter- 
ritory,” but he finds that most of the territory 
with which he’s familiar has been ruled out-of- 
bounds. Two statutes—a rather vague portion 
of the criminal code, 18 U.S.C. 281,? and a more 
clearly defined civil restriction, 5 U.S.C. 59¢ °— 
pose the principal impediments he will face in 
adjusting to civilian business life. It is the lat- 
ter, the civil statute affecting entitlement to re- 
tired pay, which will be considered here. 
5 U.S.C. 59¢ provides that: 


No payment shall be made from appropriations in any 
Act to any officer on the retired lists of the Regular 





*Lieutenant Wilcox is presently assigned to the Finance Branch, 
Administrative Law Division in the Office of the Judge Advocate 
General. He received a B.A. degree, cum laude, from Amherst 
College in 1959, an LL.B. degree from Yale Law School in 1962, 
and is a member of the Ohio Bar. 

1. See Neely & Canady, Restrictions on Postretirement Employ- 
ment—Recent Developments and Trends, 17 JAG J. 91 (June 
1963). 

2. Section 281 of Title 18, U.S. Code provides: 

Nothing herein shall be construed to allow any retired officer 
to represent any person in the sale of anything to the Govern- 
ment through the department in whose service he holds a re- 
tired status. 

This section shall not apply ... to any person specially ex- 
cepted by Act of Congress. 

3. 18 U.S.C. 281 and 5 U.S.C. 59 operate independently of each other. 
See “Reference Guide To Employment Activities Of Retired Naval 
Personnel” (Navso P-1778 (6-65) ). 


Army, Regular Navy, Regular Marine Corps, Regular 
Air Force, Regular Coast Guard, Coast and Geodetic 
Survey, and the Public Health Service for a period of 
three years after retirement who for himself or for 
others is engaged in the selling of or contracting for 
the sale of or negotiating for the sale of to any agency 
of the Department of Defense, the Coast Guard, the 
Coast and Geodetic Survey, and the Public Health 
Service any supplies or war materials. (As amended 
by Public Law 87-777, approved October 9, 1962, 76 
Stat. 777). 


The quoted statute applies to (a) retired 
Regular officers, including warrant officers, of 
all the uniformed services, (b) for a period of 
three years after retirement, (c) who, for 
themselves or others, sell, contract or negotiate 
for the sale of any supplies or war materials to 
the specified Government departments, includ- 
ing the uniformed services and any agency of 
the Department of Defense. Violation of this 
statute results in loss of retired pay for the 
duration of the proscribed selling activity. 
Procedurally, whenever an apparent breach of 
the statute comes to the attention of the depart- 
ment concerned, payment of retired pay is sus- 
pended. The paymaster then ordinarily sub- 
mits the case for decision to the Comptroller 
General of the United States, the final adminis- 
trative authority within the Government on 
matters involving the expenditure of appropri- 
atedfunds. A retired officer whose retired pay 
has been suspended, and against whom the 
Comptroller General has rendered an adverse 
decision, may sue in the United States Court of 
Claims for the suspended funds or may seek 
private relief legislation. 

5 U.S.C. 59c does not apply to Reserve officers. 
Neither does it apply to retired permanent en- 
listed personnel, retired as enlisted members, 
either after completing 30 or more years of 
service under the provisions of 10 U.S.C. 6326 or 


DECEMBER 1965-JANUARY 1966 








advanced on the retired list under the provi- 
sions of 10 U.S.C. 6151. This exception with re- 
spect to enlisted retirees applies even though the 
retired member is carried on the retired list in 
warrant officer or other officer status and re- 
ceives retired pay computed on the basis of that 
status.* 

Furthermore, the statute does not prohibit all 
types of employment by, or association with, a 
company which does business with the Govern- 
ment. It is directed only at activity by the re- 
tired officer which assumes the character of 
“selling.” A retired officer may properly be 
employed in any variety of managerial, admin- 
istrative, or technical positions, may own shares 
in the company, may act as one of its officers, or 
may even serve as its sales manager, so long 
as his activity does not cross the thin line into 
“selling.” > And there’s the rub. 

What activities constitute “selling, contract- 
ing for sale or negotiating for sale’? The 
quoted terms have been interpreted to include 
virtually all activities surrounding the selling 
process. More specifically, “selling,” for the 
purpose of this statute, has been defined as em- 
bracing the following activities: 

(1) signing a bid, proposal, or contract, 

(2) negotiating a contract, 

3) contacting an officer or employee of the Depart- 
ment of Defense for the purpose of 
(i) obtaining or negotiating contracts, 
(ii) negotiating or discussing changes in specifi- 
cations, price, cost allowances, or other 
terms of a contract, or 


(iii) settling disputes concerning performance of 
a contract, or 


(4) any other liaison activity with a view toward the 
ultimate consummation of a sale though the 
actual contract therefor is subsequently nego- 
tiated by another person (Department of Defense 
Directive 5500.7 of May 17, 1963). 

The Comptroller General has specifically ap- 
proved this definition of “selling” for the pur- 
pose of 5 U.S.C. 59c, but has indicated that the 
definition is limited in scope to the terms of 
that statute and does not create a new or more 
extensive restriction.® 

Any activity undertaken to effect sales is pro- 
hibited even though no actual sale or contract 
is made.’ The Comptroller has held that con- 
tacts made for the purpose of promoting good 
will which may lead to future sales fall within 





4. 36 Comp. Gen. 315 (1956). 
5. JAG:134.1:HJW:sb of 25 October 1963; 42 Comp. Gen. 87 
(1962). 


41 Comp. Gen. 784 (1962); 41 Comp. Gen. 799 (1962) ; 42 Comp. 
Gen, 87 (1962) ; and 42 Comp. Gen. 236 (1962). 
- 38 Comp. Gen. 470 (1959). 
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the scope of the statute.* Demonstrations or 
explanations of a company’s products are con- 
sidered a part of the selling process.® Contacts 
made for the purpose of determining the re- 
quirements of a uniformed service for products 
which the employer may desire to manufacture 
would be similarly considered.’° Under the de- 
cisions of the Comptroller General a retired 
Regular officer may not permit his name to be 
used as a key to open the door to armed service 
procurement offices for his employer’s sales- 
men.'? And as indicated in the above definition 
of “selling,” merely signing a contract or a pro- 
posal for a contract has been considered a selling 
activity.?? 

On the other hand, the fact that a retired 
officer has over-all responsibility for the sales 
department of a company that contracts with 
any of the agencies listed in 5 U.S.C. 59c does not 
bring him within the scope of the statute if he 
himself does not engage in any of its proscribed 
activities.* Whether the participation of a re- 
tired Regular officer in consultant activities for 
companies that sell to the uniformed services 
comes within the restrictions of the statute is a 
question to be decided on the basis of the facts 
of each case.'* The statutory provisions do not 
encompass purely social contacts or contacts 
occasioned by membership in technical and ad- 
visory organizations which offer nothing for sale 
to anyone.” A retired officer of the Regular 
Navy who does no more than respond to re- 
quests from service officials for assistance, in- 
formation, or advice is not engaged in selling, 
even though the request may be a step toward 
the procurement of some supply or material." 
Futhermore, it is permissible to negotiate and 
contract for concession privileges at govern- 
ment installations, because under those circum- 
stances the officer is actually purchasing a right 
from the Government.’* The only sales made 
by a concessionaire are to individual patrons, an 
activity not prohibited by the statute.® 

The Comptroller General has also ruled that 
random “over-the-counter sales” involving such 
items as paint, small tools, aircraft and auto- 
motive gasoline, automotive parts and tires, 

8. Ibid. 
9. Seastrom vo. United States, Ct. Cl. No. 220-57, November 4, 1959; 

41 Comp. Gen. 642 (1962). 

10. 40 Comp. Gen, 511 (1961). 
11. Ibid. 

12. 39 Comp. Gen. 366 (1959). 
13. 41 Comp. Gen, 784 (1962). 
14. 42 Comp. Gen, 236 (1962). 


15. 41 Comp. Gen. 799 (1962). 
16. Thid. 


17. 39 Comp. Gen. 751 (1960); 41 Comp. Gen. 784 (1962). 
18. JAG:134.1:HJW:sb of 9 December 1963. 





lumber, or books may be made by a retired 
officer when they are not solicited by the seller 
and do not involve the forbidden processes of 
bidding and contract negotiation set forth in 
DOD Directive 5500.7. In these instances the 
transaction occurs largely by chance, the gov- 
ernment or military representative merely mak- 
ing a miscellaneous purchase at a business 
establishment operated or represented by the 
retired officer either as owner or employee. 
The sale is thus initiated by the government, 
and the officer, rather than bidding or negotiat- 
ing for a contract, is simply performing the 
routine duties of a sales clerk.® 

“Liaison” and “contacts” with purchasing 
agencies. The most elusive area of “selling” 
activity, and that which most defies definition, is 
so-called “liaison” or the making of “contacts” 
with contracting agencies before a contract is 
signed. The following excerpts from several 
decisions of the Comptroller General are pre- 
sented to assist in appreciating the breadth of 
this restriction. In one decision *° the Comp- 
troller considered the case of a retired Navy 
officer employed as “sales promotion and public 
relations man” for a corporation selling beer to 
Navy officers’ clubs and exchanges. He ruled 
that, since the conflicts statutes are intended to 
prevent favoritism and preferential treatment 
in Government contracting, 


. activities calculated to induce the purchase of 
supplies and materials, even though the mechanical 
acts of actually consummating sales or negotiating 
sales or contracts for sales may be done by another 
person, must be viewed as coming within the scope of 
the statutes .... 

That is so even though the actual purchasing officers 
be different from those with whom the retired officer 
deals if the latter in fact have the authority to deter- 
mine, or occupy a position that would substantially 
influence, the selection of the supplier or the brand of 
supplies and materials that may be purchased. Ac- 
tivities undertaken to effect sales are prohibited even 
though no actual sale or contract may be made. 


The Comptroller expanded upon this position 
in a later decision “ in which a retired Marine 
Corps officer was employed by a military supply 
company to guide the company’s product line 
and, among other duties, to visit military instal- 
lations and consult with “various officials” in 
order to ascertain current and future military 
procurement needs. The Comptroller found no 
objection to the officer’s advising his employer 
about military needs so long as he did not “‘con- 


19. 42 Comp. Gen, 87 (1962). 
20. Supra note 7. 
21. Supra note 10. 
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tact the Navy concerning such matters,” and 
concluded: 


Discussions held in such contacts may form the very 
foundation upon which the final contract is based, 
particularly when negotiated contracts constitute a 
high percentage of Navy procurement volume. The 
statute is directed not only at favoritism, but at con- 
duct that tempts favoritism. A not unlikely result 
of such contacts by a high ranking retired officer 
is the award of Navy contracts, even though the re- 
tired officer does not participate in the contract nego- 
tiations. Where a contact ultimately ripens into a 
contract, it cannot be realistically said that the con- 
tact and subsequent events were not interrelated and 
interconnected. 


The Comptroller further amplified this deci- 
sion in another case ** by stating that it was 
based upon the view: 


... that if the statutes were to be completely effective, 
the contacts contemplated by the contract provision 
must be regarded in the first instance as being for the 
purpose of selling. We recognize, however, that such 
a prima facie case may be rebutted by the actual facts 
in a particular case, but such contingency afforded no 
basis for ignoring the apparently intended sale results 
of the contacts. 

While we agree that not every pre-contract is to be 
viewed as a sales activity for purposes of the statutes, 
it is our view as indicated above that such contacts 
generally, either direct or indirect, with officials of 
Defense agencies by retired officers representing com- 
panies who sell supplies or war materials to those 
agencies, should be viewed as coming within the scope 
of the statutes and the provisions of the Department 
of Defense Directive unless clearly and adequately 
shown to be for some other purpose. 

Concerning those cases involving contacts by tech- 
nical consultants with defense technicians, we have 
recognized that not every contact by a retired officer 
is to be viewed as coming within the scope of the 
statute. We do not believe that a contact by a re- 
tired officer in his capacity as a non-contracting tech- 
nical consultant with a non-contracting technical 
specialist which involves no sales activities but is 
merely for the purpose of acquiring technical informa- 
tion, whether about the future needs and programs 
of the service or for other purposes, must be viewed 
on the basis of the contact alone as subjecting the 
officer to the proscription of the mentioned anti-sales 
statutes. Neither do we believe that an officer who 
occasionally accompanies other members of his firm 
as a technical advisor at meetings with Department 
of Defense personnel to discuss performance or 
progress or similar matters under awarded contracts 
may reasonably be viewed as being engaged in selling, 
etc., for the purposes of the statutory provisions, 
however, such meetings for the purpose of discuss- 
ing any supply procurement proposals or for the pur- 
pose of negotiating or discussing proposed changes in 


22. Supra note 14. 
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any of the terms of an existing contract, would seem 
clearly to come within the purview of the provisions 
of the definition contained in the Department of De- 
fense Directive and therefore, it is our view that the 
officer’s attendance at such meetings must be viewed 
as participation in the proscribed activities. 


Most recently the Comptroller reviewed the 
case of a retired officer employed by an aircraft 
manufacturer under a contract of employment 
requiring him to make and supervise contacts 
with all levels of Government space agencies 
in order to keep his employer apprised of new 
developments, plans and Government require- 
ments. In his first consideration of this case 
the Comptroller recognized the above-quoted ex- 


ception concerning technical consultants, but 
held that: 


. . « grave doubt exists where, as here, the contacts 
are made by a retired officer on behalf of his company 
with procurement and budget personnel, that such 
contacts are made for purposes other than those 
enumerated in the above-quoted provisions of the 
Department of Defense Directive. 


In a later reconsideration of the case ** the 
Comptroller reaffirmed his conclusion that the 


officer’s liaison activities fell within the scope 
of the statute: 


Having in mind that private contractors are in busi- 
ness to make a profit, it would be unreasonable to view 
contacts of the type here involved as being primarily 
for any purpose other than to increase the contractor’s 
sales to the military. 


From the progression of these decisions, at 
least three generalizations can be drawn as 
guidelines. The first is that in every case the 
retired officer’s actual conduct is the controlling 
factor, not the job description contained in his 
contract of employment or Statement of Em- 
ployment (DD Form 1357). A noncommittal 
description of official duties may avoid initially 
raising a question of conflicts of interest, but 
will not protect the officer from possible adverse 
administrative action later on. 

Second, the Comptroller has indicated that he 
will presume that precontract contacts by re- 
tired officers with Department of Defense per- 
sonnel are for the purpose of prohibited selling 
activity. Thus he has placed a heavy burden 
upon the officer involved to demonstrate “clearly 
and adequately” that those contacts were made 
for some other purpose—as, for example, that 
they were purely social in nature. 

Third, the Comptroller appears to attach 
some importance to the level at which the con- 
tacts were made. It is permissible for technical 


23. Comp. Gen. B-152160 of 24 October 1963. 
24. Comp. Gen B—152160 of 11 December 1964. 
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representatives of industry to consult with tech- 
nical representatives of contracting agencies, 
even if it concerns discussion of future military 
needs. Presumably this is so because technical 
specialists are deemed incapable of exert- 
ing any significant influence upon future con- 
tracts. The result is the opposite, however, 
when the retired officer occupies a more general 
advisory or policy-making position within the 
contractor’s organization, and he contacts “‘pro- 
curement and budget personnel,” or government 
personnel who “in fact have the authority to 
determine, or occupy a position that would 
substantially influence, the selection of the sup- 
plier or the brand of supplies and materials that 
may be purchased,” whether or not that person 
actually acts in completing that particular sale. 

What are “supplies or war materials”? The 
words “supplies or war materials” have been 
interpreted to include almost any conceivable 
item of tangible property. Anything from mis- 
siles to pocket combs, from beer to bearings, 
falls within the scope of the statute.**» Persons 
or firms, however, who engage in furnishing 
“services,” such as the furnishing of plans, 
specifications, studies, designs, drawings, or the 
transportation of household goods, are not en- 
gaged in selling supplies or war materials.” 
The emphasis in the foregoing exception is upon 
the furnishing of services and like intangibles, 
as distinguished from the transfer of tangible 
products or “hardware.” This exception would 
not permit a retired officer to sell bulk quantities 
of books, drawings, engineering designs and 
other publications to agencies of the Depart- 
ment of Defense or to the uniformed services in 
any case where the essence of the transaction is 
the transfer of property rather than the per- 
formance of services. Where a transfer of 
property is merely incidental to the perform- 
ance of a service, such as selling and installing 
replacement parts in the course of repairing a 
television set or an automobile, however, the 
transaction retains its basic character as a 
“service” and does not become subject to 5 
U.S.C. 59ce. This rule holds true as well for the 
sale of meals in a restaurant, whether by con- 
tract or in exchange for government meal 
tickets, or for the sale by a public utility com- 
pany of telephone service, water, electricity or 
gas to the Government.”’ 

Purchasing agencies within scope of the 
statute. As noted, 5 U.S.C. 59c restricts “sell- 


25. 38 Corp. Gen. 470 (1959); JAG:II:JAC:mks of 5 March 19563 
CMO 3-1950, 89; See also 39 Comp. Gen. 366 (1959). 

41 Comp. Gen. 677 (1962) ; 38 Comp. Gen. 470 (1959) ; and Comp. 

Gen. B-12238 of 7 November 1940. 
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ing’”’ within the proscribed period to any agency 
of the Department of Defense, or to the Coast 
Guard, the Coast and Geodetic Survey or Public 
Health Service. All of the military depart- 
ments (Army, Navy and Air Force), as well as 
the Department of Defense and all agencies of 
the Department of Defense, come within the 
interdiction of the statute. The restrictions of 
the statute extend to nonappropriated fund 
activities of the military departments, such as 
Exchanges, Ships’ Stores, Commissaries and 
Officers’ Messes.** It is permissible for a re- 
tired officer employed by a subcontractor to 
“sell” his employer’s product to a prime govern- 
ment contractor, so long as he does not visit or 
consult with government officials or otherwise 
exert his personal influence on the contracting 
agency in a manner tending to enlarge or extend 
the prime contract.” 

The effect of selling in contravention of the 
statute. 5 U.S.C. 59c is not criminal in nature 
and does not purport to make illegal the selling, 
contracting for sale or negotiating for the sale 
of supplies or war materials to the specified de- 
partments and agencies. It merely provides 
that if a retired officer engages in any of the 
proscribed activities he will not be entitled to 
receive retired pay while so engaged during the 
prohibited period. In this connection the 
Comptroller General has established the rule 
that, subject to the three-year limitation of 5 
U.S.C. 59c, when the activities of a retired Regu- 
lar officer contravene the statute, the prohibition 
against payment of retired pay “continues dur- 
ing the entire period while his engagement in 
these activities is required or continues and 
thereafter during the period covered by any con- 
tract resulting from such activities.” *° 

The Comptroller General in his comprehen- 
sive decision at 42 Comp. Gen. 87 (1962) sum- 
marized his prior interpretations of the civil 
statutes relating to selling activity on the part 
of retired Regular officers as follows: 


Such definition [from DOD Directive 5500.7, stated 
above] is in line with our decisions and the decision of 
the Court of Claims in the Seastrom case. See 38 
Comp. Gen. 470; 39 Comp. Gen. 366; 40 Comp. Gen. 





28. 38 Comp. Gen. 470 (1959); 41 Comp. Gen. 642 (1962); JAG:II: 
2: JAC:mks of 5 March 1956; See CMO 3X1950, 98, and JAG:II: 
JG:mmt of 31 March 1950. 

29. JAG:134:WEN:sb of 30 January 1962; JAG:134.1:HJW:sb of 
4 December 1963. 

30. 42 Comp. Gen. 87 (1962), citing 39 Comp. Gen. 366 (1959); 41 
Comp. Gen. 642 (1962) and 42 Comp. Gen. 32 (1962). 


511; 41 Comp. Gen. 642; Seastrom v. United States, 
147 Ct. Cl. 453. The statutory provisions and the 
directive definition are aimed at an actual engagement 
in selling or contracting or negotiating for the sale of 
supplies and materials. It is our view that they apply 
only to those situations in which the retired officers 
may be considered as representing themselves or others 
before the department concerned for the purpose of 
the actual sale of property. The comments in our 
decisions to the effect that the statutes include virtu- 
ally any activity surrounding the selling process have 
reference to those situations and are not intended to 
imply that the statutes have application to any other 
employment, or to any other activity of any business 
concern or individual. Thus, the sale of services and 
the employment of retired officers in nonsale executive 
and administrative positions have been held to be out- 
side the purview of the statute. 41 Comp. Gen. 677; 
41 Comp. Gen. 784. Also, the purchases by retired 
officers of concession rights on Government property 
and actions by retired officers in response to depart- 
mental requests for assistance, information or advice, 
or in their capacity as members of technical and ad- 
visory organizations which offer nothing for sale are 
not proscribed by the statute. 39 Comp. Gen. 751; 41 
Comp. Gen. 799. And, as we observed in the decision 
of June 12, 1962 [41 Comp. Gen. 799], the statute and 
the regulations do not operate to isolate retired regular 
officers from social contacts with their fellow officers 
or to prevent the departments concerned from pur- 
chasing property from a supplier who has a retired 
regular officer in his employ. 


While 5 U.S.C. 59c has gradually been illumi- 
nated by the Comptroller General, its compan- 
ion, 18 U.S.C. 281, permanently barring sales to 
the officers’ own service, remains an enigma. A 
recent attack on its constitutionality and inter- 
pretation within the Department of Defense 
failed in the federal courts, and there is no pros- 
pect for legislative relief... Dean Bayless Man- 
ning of Stanford Law School has remarked that 
today’s political climate demands that changes 
made in this field of law be made only in the 
direction of more stringent, rather than more 
lenient, restrictions.*? It may be that the retired 
Regular officer caught up in the selling imbroglio 
will have to be content with the freedom he has. 
If he is in doubt about his status in this area, he 
is encouraged to request an advisory opinion 
from the Judge Advocate General. Any such 
request should, insofar as possible, include a 
detailed statement of his duties in the employ- 
ment in question. 





31. Taussig v. McNamara, 219 F. Supp. 757 (D.C. D.C. 1963). 
32. Manning, The Purity Potlatch: An Essay on Conflicts of In 


terest, American Government, and Moral Escalation, 24 Fed. 
B.J. 239 passim. (1964). 
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GRATUITIES 
(Continued from page 74) 


1965 (30 F.R. 12529). There is every indication 
that the revised DOD Directive, insofar as con- 
cerns gratuities, will be essentially a restate- 
ment of the provisions contained in DOD Di- 
rective 5500.7 of May 17, 1963, as amended, and 
in SecNav Instruction 5370.2C of December 1, 
1964, quoted above. The various interpreta- 
tions of the gratuities clause made under these 
regulations are expected to be equally applicable 
to the restrictions to be promulgated in the re- 
vised DOD Directive. 


CONCLUSION 


As the Association of the Bar of the City of 
New York Committee observed, “Regulation of 
conflicts of interest is regulation of evil before 
the event; it is regulation against potential 
harm. These regulations are in essence derived, 
or secondary—one remove away from the ulti- 
mate misconduct feared. The bribe is forbidden 
because it subverts an official’s judgment; the 
gift is forbidden because it may have this effect, 
and because it looks to others as though it does 
have this effect .. .”** Thereis general agree- 
ment that the unrestrained acceptance of gra- 
tuities by public officials from those who trans- 
act or seek to transact business with the govern- 
ment is a condition fraught with evil portent. 
How should the restraints be applied? Un- 
doubtedly, an absolute prohibition against the 
acceptance of any gratuity would be the least 
difficult form of restraint to administer and for 
some officials and governmental agencies doubt- 
less would be the most satisfactory kind. Cur- 
rent DOD and Navy regulations represent an 
attempt to strike a balance, to attain a discrimi- 
natory golden mean. Legal interpretations of 
the directive have been enlightened and liberal. 
If experience demonstrates the desirability for 
change in the present restrictions, the machinery 
is readily available to produce the modification. 
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(Continued from page 67) 
regulations. Congress has conferred upon the 
Secretary of the Navy the sole authority to make 
the determination that a member’s disability 


16. Conflict of Interest and the Federal Service, op. cit. supra note 
2 at 19. 
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was or was not incurred due to his own miscon- 
duct. It is the responsibility of the physical 
evaluation boards to present findings to the Sec- 
retary that are based on a consideration of all 
the evidence, pertinent to the issues, that is 
reasonably available and to ensure that such 
evidence is included in the record for Secretarial 
consideration. An unintentional failure to ful- 
fill this function subjects the Government to the 
risk of assuming unwarranted responsibilities ; 
a conscious failure is a perversion of the statute 
because it effectively precludes the exercise of 
discretion by the Secretary that is granted to 
him by the Congress. 





FOREIGN-BORN CITIZENS 
(Continued from page 84) 


If the application is granted, a Certificate of 
Citizenship will be issued and the claimant, un- 
less he is too young to understand the meaning 
thereof, will take an oath renouncing all allegi- 
ance and fidelity to any state or sovereignty of 
which he was a citizen and professing allegiance 
to the United States.1 The Certificate issued in 
the name of the child, bears a photograph and 
personal description of the child, and certifies 
the United States citizenship of the child. De- 
livery of the Certificate will be made in the 
United States, to the claimant or the acting par- 
ent or guardian, either personally or by certified 
mail. 

During recent years, the Immigration and 
Naturalization Service has simplified and short- 
ened the procedures involved in the issuance of 
a Certificate of Citizenship. A well-documented 
case, uncomplicated by issues of expatriation 
requiring further investigation, may be com- 
pleted and the Certificate issued immediately 
after the oral examination by the Office of the 
Immigration and Naturalization Service. 

Every parent of a child born abroad owes a 
duty to that child to secure promptly and to safe- 
guard for him either a Certification of Birth or 
a Certificate of Citizenship—both are inexpen- 
sive but vital documents which will smooth his 
path through life. Wide local dissemination of 
a reminder to this effect could pay dividends as 
a preventive legal service. 

11. 8 C.F.R. § 337.1 (1957). 
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